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This book argues that a view has taken root in Africa, which equates state-
secularism to the aggressive removal of religion from the public sphere or even
state ambivalence towards religious affairs. This view arises froma misguided
interpretation of the practice of state-secularism particularly in France, Turkey
and the US, which understanding is ill-suited for the sub-Sahara Africa’s
state-religion policy because the region boasts of at least three major religious
traditions, African religion, Islam and Christianity, and blanket condemnation
of public manifestation of religion or ambivalence towards it may offend the
natural flourishing of this trinity and more. The contribution holds that most
applications of state-secularism in Kenya, Nigeria and Uganda favour the
Christian faith, which during its tumultuous experiences in Europe survived the
enlightenment, the reformation and like experiences socialised to co-exist with
what are now called secular states. Additionally, due to the long history of
Christendoms in Europe, Christian principles penetrated the colonial legal
systems that were bequeathed to Africa atindependence and the sustenance of
the colonial legacy means that the Abrahamic faith has an upper hand in the

state-religion relations’ contest. The obvious loser is African religion which has
suffered major onslaughts since the colonial days.
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Abstract

This volume in the Brill Research Perspectives in Comparative Discrimination Law
addresses religion, the State and discrimination. The long history of state-religion
interaction has yielded four main interface models: the religious state; the state with
an established religion; the antireligious state; and the secular state. African states
have drawn from these four models when struggling to manage state-religion rela-
tions. This volume argues that the African countries studied here, Kenya, Nigeria and
Uganda, apply the concept of state-secularism without having their triple heritage,
which encompasses African religion, Islam and Christianity, in contemplation. This
volume proposes that the best way to realise the full flowering of the triple heritage
is to erect the three pillars of Charles Taylor’s definition of state-secularism, which in
this case should entail i) the freedom to have and to manifest religious beliefs, ii) equal
treatment of religion, and iii) and efforts toward an all-inclusive state identity.

Keywords
comparative law — discrimination — religion — state — African religion - Ali
Mazrui — Islam — Christianity — Charles Taylor — secularism — equal treatment of
religion — triple heritage

Introduction
This volume is the ninth in the Brill Research Perspectives series concerning

comparative discrimination law. This series addresses comparative discrimina-
tion issues both horizontally (overarching frameworks) and vertically (specific

© JOHN 0S0GO AMBANI, 2021 | DOI:10.1163/9789004446427_002
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ithin discrimination law). Topics include unlawful discriminatiy, .
jssues Wi

he basis of race, 5eX religiqn, age, di.sabilit‘y, %lefltier, se:ual ;J Inenltation, as ]

_ ionality - at national, regional, and internationa evels. Theoretic,
as mtersectloori pragmatic approaches, such as the use of active measureg t
as wﬁgtaztﬁctufal discrimination and proving discrimiflation claims wig,
com. -l evidence, are also explored. Law by its nature is bound by cultyy,
:]1? ;;lnguage, and the effort in the s:er.ies has been made to examine issyeg of
discrimination from different jurisdictions. | B,

Thisvolume in the Brill Research Perspectivesin Comparatwe-Dlscnmmatio;l
Law addresses religion and the State from the lens of comparative antidiscrim.
‘nation law. The long history of state-religion interaction has yielded four main
interface models: the religious state; the state with an established religion; the
antireligious state; and the secular state. African states have drawn from thege
four models when struggling to manage state-religion relations. This volume
argues that the African countries studied here, Kenya, Nigeria and Uganda,
apply the concept of state-secularism without having their triple heritage,
which encompasses African religion, Islam and Christianity, in contempla-
tion. This volume proposes that the best way to realise the full flowering of
the triple heritage is to erect the three pillars of Charles Taylor’s definition of
state-secularism, which in this case should entail i) the freedom to have and
to manifest religious beliefs, ii) equal treatment of religion, and iii) and efforts
toward an all-inclusive state identity.

The editors welcome suggestions as to authors and jurisdictions outside
those presented in the volumes to date. This series is to run for ten years of

q-uart(_arly volumes, with the ambition to achieve a broad approach to compara-
tive discrimination law issues,

Part1: State-Religion Relations!

T i .
liglous state: and the secut;, the state u.nth an established religion; the antire-
models when struggling to ?r: State. African states have drawn from these four
that the African countries sing'ge e L ARGl
the concept of state-secy] - ’ed. here, Kenya, Nigeria and Uganda, apply

ansm without having their triple heritage, which
1 The author wishes to w,

Sydney Tambasi (Keny.
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 3

encompasses African religion, Islam and Christianity, in contemplation. This
volume proposes that the best way to realise the full flowering of the triple
heritage is to erect the three pillars of Charles Taylor's definition of state-
secularism, which in this case should entail i) the freedom to have and to mani-
fest religious beliefs, ii) equal treatment of religion, and iii) and efforts toward
an all-inclusive state identity, in essence decolonising state-religion policies.

Under the first model of state-religion relations, a religious state usually
founds its laws, policies and programmes on the theological doctrine of the
preferred denomination.? Saudi Arabia and the Vatican typify this model?
In Saudi Arabia, the ‘regime derives its power from the Holy Qur'an and the
Prophet’s Sunnah’ which rule over the Constitution and all other State laws.*
Most Arabic countries in Africa have attempted versions of Saudi Arabia’s
approach. Sub-Sahara Africa’s Zambia is a rare example of a Christian reli-
gious state in the region.? The second model, a state with an established reli-
gion, although it officially favours one religious denomination, runs its affairs
ordinarily on secular principles.® Examples in this regard include Denmark,
England and Greece.” None of Africa’s 54 states operates on this model. The
third typology, an antireligious state, like China, Cuba and North Korea, is
officially averse to the idea of religion and therefore founds its governance
philosophy from secular or neutral springs.® Again, Africa has not followed
this model.

Many Sub-Saharan African states including Kenya, Nigeria and Uganda are
usually classified under the fourth model, as secular states.” Donald Smith
defines a secular state as one

[wlhich guarantees individual and corporate freedom of religion,
deals with the individual as a citizen irrespective of his religion, is not

2 Kuru, AT, Kuru, AT, “Passive and Assertive Secularism: Historical Conditions, Ideological
Struggles, and State Policies towards Religion.” World Politics, vol. 59, no. 4, p. 570.

3 Kuru, AT. Secularism and State Policies toward Religion: The United States, France, and Turkey.
Cambridge University Press, 2009, pp. 247-253.

4 Article 7 of Saudi Arabia’s Constitution of 1992 with Amendments through 2005. Generated
from the repository of the comparative constitutions project, constituteproject.org. Accessed
on 30 March 2o15.

5 Preamble, Constitution of Zambia, (1996).

6 Kuru, AT. Secularism and State Policies toward Religion: The United States, France, and Turkey.
P- 570.

7 Kuru, AT. Secularism and State Policies toward Religlon. pp. 247-253.

8 Kuru, AT. Secularism and State Pollcies toward Religion. p. 570.

9 Ranger, Terrence O. “Religious Movements and Politics in Sub-Saharan Africa.” African
Studies Review, vol. 29, no. 2,1986, pp. 1-69.
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Similarly, Fineface Ogoloma observe

cular state views the individual as a citizen and. not s a memy,,

[tf]he S;l-tiCUlﬂr religious group. Religion becomes entirely irrelevant in
a S _

zl)eﬂn?ng the terms of citizenship; its rights and duties are not affecte by

the individual religious beliefs."

Osita Ogbu visualises the modern idea of secularism’as il zattem!)t tow‘ard? the
separation of religion from politics, ‘so that the state’s exis enc}elr " EU‘JJUStIﬁ?d
by theology’'2 Is-haq Oloyede regards a secular state as one that EW_’IUPS its
moral values independent of religion.!® In these senses, state-secularism cqy.
ries the meaning of divorcing religion from law, government and politicg 14
Although the interplay between state and religion tends to be so fluid in
liberal constitutions that the ‘secular state’ evades a concise definition, there
seems to be consonance in literature that state-secularism is a system whereby
a) religion is subjected to the jurisdiction of the state, b) state-identity is rep-
resentative of the religious diversity of the people, c) there is a separation
between religion and state, law and politics, and d) individuals and groups
enjoy the right to freedom of conscience, religion and worship.15 Thus, France,
Turkey and the US are secular states because ‘(1) their legal and judicial pro-
cesses are out of institutional religious control, and (2) they establish neither

B «E(;] gone Smith. D. “India as a Secular State” 1963, p. 4, as cited in Chiriyankandath, |
reating a Secular State in a Religious Country: The debate in the Indian Constituent

» vol. 38, no. 2, 2000, pp-1-24.

11 0 g i igeri
go]om.a‘. F. “Secularism in Nigeria; Ap, assessment.” International Journal of Arts and
Humanities, yol. 1, no, 32012, pp. 6374,

12 Ogbu, ON. “Ig Nigeria a

13 Oloyede, |, Egbewole W, & Oloyede

Conference, p.192,
14  See, also, A Davison, A, “Turkey, 5 «
Atlantic Quarterly, vo), 102, no. 2/3,
15  Thisdescription js subject to some
from religion completely, Therefor
secularity, states continue to intery

exceptions as no state can claim to have liberated itself
it 1.5 safer to add a rider that no matter the extent of
Ctwith religion i, different ways,
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 5

an official religion nor athﬁeism’.16 The African study countries, Kenya, Nigeria
and Uganda are also described as secular states.1”

Aifrican states have drawn from these four models to manage state-religion
relat;ofls. And when they fail to strike the right balance, conflicts arise.
Sometimes. It has not helped matters that many African countries have ‘pro-
nounced religious fragmentation and/or multiple cleavages’!® In Kenya, while
African religion'® has clamoured for recognition and inclusion since the colo-
nial epoch,?? constant rivalry and suspicion between Christians and Muslims
have punctuated constitutional development.?! The quite westernised aspi-
rations of the Mainland, with a significant population of Christian converts,
and the worries of the Islamic Sultanate of Zanzibar along the coast, preoc-
cupied Kenya’s independence deliberations in the early 1960s.? The resultant
constitutional compromise remained as brittle in 2010 — when Kenya negoti-
ated a new constitutional order — as it was in 1963 at independence.?? That
state-religion relations remain delicate is evidenced by the many disputes
arbitrated in the Judiciary touching on important questions such as whether it

16 Kuru, AT. Secularism and State Policies toward Religion. p. 569.

17  Yesufu, Momoh Lawani. “The impact of religion on a secular state: the Nigerian experi-
ence” Studia Historiae Ecclesiasticae, 2016; Mazrui, Alamin. “Ethnicity and pluralism: the
politicization of religion in Kenya." Journal Institute of Muslim Minority Affairs, vol. 14,
no. 1 & 2, 1994, pp- 194; “The intention to adopt Islamic financing in emerging econo-
mies: evidence from Uganda.” Journal of Islamic Accounting and Business Research, vol. 11,

no. 3, p- 610.
18 Haynes, Jeffrey. “Religion, Ethnicity and Civil War in Africa: The Cases of Uganda and

Sudan.” The Round Table, vol. 98, no. 390, 2007, p- 307.

I use the singular form ‘African religion’ although I am aware of the debate concerning

whether Africa has one religion or many religions. The titles of two main books on the

subject are illustrative of the controversy. See, Mbiti, John Samuel. Afican religions and
philosophy. East African Educational Publishers Ltd, 1969, pp. 15 and Magesa, Laurent.

Afvican religion: The Moral Traditions of Abundant Life. Paulines Publications Africa:

Nairobi, 1998.

20 Muthiri, Githige. “The religious factor in Mau Mau with particular reference to Mau
Mau Oaths”, thesis submitted in part fulfilment for the Degree of Master of Arts in the
University of Nairobi, February 1978.

21 Deacon, Gregory, et al. “Preaching politics: Islam and Christianity on the Kenya coast.”
Journal of Contemporary African Studies, vol. 35, no. 2, p.151

22 Brenna, James R. “Lowering the Sultan’s F lag: Sovereignty and Decolonization in Coastal
Kenya.” Comparative Studies in Society and History, vol. 50, no. 4, 2008, pp- 831-861.

23  Tayob, Abubakar. “Kadhis Courts in Kenya's Constitutional Review (1998-—2010): A
Changing Approach to Politics and State Among Kenyan Muslim Leaders” Islamic Africa,

vol. 4, no.1, 2013, p-103.

19
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N C(ms.t | uds to donning religious attire in schools,25 g whether g chools :
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of ;}ml‘ol:lg)t;t for African religion and rivalry and suspicion between Chl‘fstians
and I:;zilims have defined Kenya's independence history, in Nigeria, sy}, con.
flicts incline toward extremities. Jacob Omede and Andrew Al?clul Omede |5
many instances of religious crises that span through the period of Nigerig

independence to recent history. These include, the

[M]aitatsine riot in Kano in 1980, Maitatsine riot in Maiduguri ip 1982,
the same in Gombe in 1982 and Jimeta-Yola in 1984. Others were the inter-
religious violence of 1987 in Kafanchan, Bauchi riot of 19q, Reinharg
Bonnke riot in Kano in 1991, opposition of institution of sharia courts by
some state governors that resulted to protest during Obasanjo’s regime
between 1999 and 2004, and the frequent burning of churches and kill-

ings that go on since the activities of “Boko Haram” in 2002.27

24 Funderburk, Bailey. “Between the Lines of H €gemony and Subordination: The Mombasa
Kadhi’s Court in Contemporary Kenya” SIT Study Abroad, 2010, P- 35.

25  Republic v The Head Teacher, Kenya High School & Another Ex-parte SMY (2012) eKLR;
Mohamed Fugicha v Methodist Church in Kenya & 3 others (2016) eKLR; Wangai, Mukami.
“Religious Pluralism in Practice: Defining Secularism in Kenya's Headscarf Cases”
Strathmore Law Journal, vol. 3, 2017, pp. 177-186. i

26 Seventh Day Adventist Church (East Africa) Limited v Minister Jor Education & 3 others
[2014] eKLR.

27 Omede, Jacob and Omede, Andrew Abdul. “Terrorism and insecurity in Nigeria: Moral,
values and religious educatiop as panacea.” Journal of Education and Peace, vol. 6, no. 1,
2015, p. 124. There is a history to thege conflicts that goes as follows:

Nigeria, before it was colonized by the British, had a multi-cultural/multiethnic,
multi-religjous, multi—lingual and even mu]t political culture, As such, Nigeria was
=xtremely heterogeneous and complex. Spite of these diversities in language, tribe and
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AFRICA AND THE DECOLONISATION OF STATE-REL]G[ON POLICIES

Indeed, the Islamic State in West Africa (Boko Haram)
Jslamic movement opposed to westerniged education — has heightened
Nigeria’s ethno-religious conflict situation, There is also constant tension
between the Northern states (a predominant Muslim constituency) and
Southern states (with Christian majorities) and the establishment of Islamic
law (Sharia) in Northern states and in others with large Muslim popula-
tions has elicited both heated intellectual contestations and genuine human
rights concerns.

Uganda has similarly witnessed significant challenges in its state-religion
relations. Uganda’s most ferocious civil uprisings have pitied ethno-religious
groups against each other. Inspired by African religion, Alice Lakwena guided
the Holy Spirit Movement revolt against the Government of President Yoweri
Museveni for over a year.® And just when these virulent battles were subsid-

ing, Lakwena's cousin, Joseph Kony, took the baton to lead perhaps Uganda’s
most costly and convoluted civil war.29 Relatedly,

— a pro-violence

[t]he formation of the Uganda Islamic Revolutionary Party in 1993 to seek
political power following the rise of Islamic fundamentalism was to be
followed by the formation of the Allied Democratic Forces, an Islamic
led and dominated rebel group that sought to use force to establish an
Islamic state in Uganda.3°

Partisan religious instruction has caused violence in certain learning institu-
tions® and the question of Islamic civil courts in Uganda remains a potentially
explosive issue.3?

In this contribution, I argue that the African study countries apply the con-
cept of state-secularism without having their triple heritage, which encom-
passes African religion, Islam and Christianity, in contemplation. This view is

28 Haynes, Jeffrey. “Religion, Ethnicity and Civil War in Africa: The Cases of Uganda and

Sudan.” The Round Table, vol. g8, no. 390, 2007, p- 312.

29 Haynes, Jeffrey. “Religion, Ethnicity and Civil War in Africa: The Cases of Uganda and
Sudan.” The Round Table, vol. g8, no. 390, 2007, - 312

30 Mwesigwa, Fred Sheldon “Religious Pluralism and Conflict
Education in Uganda’, L.LM Thesis, The University of Leeds,
Religious Studies, Leeds, November 2003. '

31 Amone, Charles. “Contested Citizenship,
Nubian Identity In Northern Uganda.” A Journal of Lang
vol. 6, 2018, pp. 66-7.

32 Mujuzi, Jamil Ddamurila. “The Entrenchment of Q -
Constitution. International Jowrnal of Law, Policy and the Famiy
PP- 306-326.

as Issues in Religious
School of Theology and

Religious Discrimination and the Growth of
uage, Culture and Communication

adis Courts in the Ugandan
vol. 26, no. 3, 2012,
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undergirded by the premise that most flp!Jlin;ti’(;lllls‘slf;iStﬁtg-sgculrflrism in the
African study countries favour t'he Chrlstxalr} }s;u » whic thurmg its tumy .
ous experiences in Europe survwe(.:l the. enlightenment, the refOHnation ang
like experiences socialised to co-exist with w}}at are nowicalled Secular Stateg,
Additionally, due to the long history of Christendoms in Europe, Christig,
principles penetrated the colonial legal systems bequeathed to Affrica gt inde.
pendence. The sustenance of the colonial legacy.means that the Abraham;,
faith has an upper hand in the state-religion relations’ contest. The Unhealthy
collaboration between Christian missionaries and British colonial authoritjeg
also evidently consolidated the Christian advantage. Partially becayse of thig,
state-religion relations in the African study countries are sites both for ethp.
religious conflict and struggle for religious equality. The obvious underdog in
this uneven contest is African religion which has suffered major onslaughts
since the colonial days.

I'conclude in this volume that the state-religion policies of the African study
countries must be true to the region’s historical and current realities in which
the triple heritage plays a prominent role. In this regard, I propose Charles

Taylor’s flexible approach to state-secularism, which classifies the concept
of secularism in the three categories of the Fre

erty, equality, fraternity.33 The liberal componen
that ‘no one must be forced in the domain of re]
tantamount to what in the US constitutional s
exercise’ of religion.35 The concept of secularis
people of different faiths or basic belief’
glous or areligious) Weltanschauung ca
adopted as the offjcia] view of the stat

nch revolutionary trinity: lib-
tis visible in the requirement
igion or basic belief’34 Thjs i
et up is described as the ‘free
m also entails ‘equality between
such that ‘no religious outlook or (reli-
n enjoy a privileged status, let alone be
€'3 Finally, the ‘fraternal’ call of secu-

Taylor, C, “Why We Need a Radjca] Re
J, Taylor, C & West, C. “The power
34  Taylor, “Why We Need a Radical
35  Taylor, “Why We Need a Radical

definition of Secularism® in Butler, J, Habermas,
of religion in the public sphere,” 201, p. 34.

36 Taylor, “Why We Need a Radical Redefiniti
37  Taylor, “Why We Need a Radicz
38 Taylor, “Why We Need a Radjc
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 9

to the African study countries, Kenya, Nigeria and Uganda along defined
parameters. The point here is to show that there is no particular, consistent or
mandatory secular state practice. This sets the stage for criticising the African
study countries for electing approaches of state-secularism that are detrimen-
tal to African religion and (sometimes) Islam. That discussion uses the right
to freedom of religion in international law as the normative framework and
the case study of educational institutions. Finally, I make the case for an all-

inclusive understanding of the concept of state-secularism for the sake of the
full-flowering of the triple heritage and more.

Part 2: A Theoretical Framework for the African Triple Heritage

I enter the debate on state-religion relations in Africa through the lenses of
Ali Mazrui’s triple heritage theory, which conceives that today’s Africa is an
amalgam of three major civilisations; indigenous Africanity, Islam and wester-
nisation.3® Indeed, prior to the coming of foreigners, Africans observed largely
indigenous religious and cultural traditions. These nearly ‘pure’ societies were
altered by the early visitors, imperialists and missionaries fundamentally.

The visitors interacted with indigenous institutions in many ways in the
process distorting the continental socio-cultural landscape irrevocably. At the
East African coast, the Portuguese and the Arabs introduced unique civilisa-
tions, and their legacy included inputting into the local languages, cultures,
political and social systems, agriculture, architecture, trade, and religion.
Writing in this context, Anthony Oliver and Anthony Atmore chronicled that
the discovery of early mosques built of ancient architectural material at the
East African coast signify the presence of Arab traders in the region as early
as the gth century.*! Adewale Taiwo recounted a similar experience in West
Africa. According to this narrative, Islam had been firmly rooted in societies
such as the Hausa by the 15th century. It is recorded that Islam walked to West

39  For a fuller treatment of the theory, see Mazrui, Ali A. The Africans: A Triple Heritage.
Little, Brown and Company, Boston and Toronto, 1986.

40  See for instance, Martin BG. “Arab Migrations to East Africa in Medieval Times”
International Journal of African Historical Studies, vol. 7, no. 3,1974, pp. 367-367.

41 Atmore, Oliver. RA. Africa since1800. 5th ed., Cambridge University Press, 2005, pp. 30-31.
Itis also documented that 'between around 700 and 1500 AD, a majority of Muslim visi-

tors to East Africa probably concemed with some aspect of trade. See, for instance,
Martin BG. “Arab Migrations to East Africa in Medieval Times." p. 375.
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and progress.

d given that part of the ‘dual mandate’ British imperialism purgyeq was
expected gl ot
the ‘civilisation of natives'

[i]t was the task of civilisation to put an end tFJ Slflv.ery, to establiﬁh. Court
of law, to inculcate in the natives a sense of individual respons@h'ty, of
liberty, of justice, and to teach their rulers how t‘0 apply these principles;
above all, to see to it that the system of education should be such g to
produce happiness and progress.46

Accompanying the British imperialists were the Christian missionaries who
saw their religion and civilisation as superior, and thus bestowing upon them
high responsibility to ‘save’ the native populations. Oginga Odinga, a freedom

fighter and Kenya's first independence Vice President, thus narrated a close
encounter with the ‘saviours’;

42 Taiwo, Edwale. E.A “Justifications,
Aspects of Shariah Law In Nigeria”
185, Regarding the introduction of [
written: ‘The Islamic legal order was
conversion of the people to Islam. T
and spread in the 1}, century to the
tion of the Islamic law and the form

Challenges And Constitutionality of The Penal
Griffith Law Review, vol. 17, no. 1, 2008, pp. 183-202
amic customary law and its institutions, Yadu_du hljs
brought to the pre-colonial part of Nigeria with the
his began in the gth century with the Kanem Bf;.m;
rest of the region. However, the widespread appéfw
ing the ear] alisation of its judicial structures occmrﬁd }?nghiS
b Occurryc{mrt of the 1_gth century with the establishment of the Sokoto ca 15 s

Yedudy 3 e ;nur:h“earller on a smaller scale under the Saifawa dynasty of 01 ofﬁfgﬂ"
Pluralisp, “V?S. i Colonialism and the Transformation of Islamic Law." Journd
8 Reges and Unofficial Law, v, 24, no. 2,1992, p. 110, —_—
ercing the conquest of the relevant regions of Africa, Lugard has written: Dbrirlg‘
ing undey British e thirty years, ¢ Was my privilege to assist in some deg'ree i:’ See
of Nyasaland, East Africa, Uganda, and Niger .
Fredericy ID. The p Mandate in Britjs), Tropical Africa. 5th ed., 1965 P
Frederjck, j.D. The Duaf Mandate in British Tropical Africa, p. 5.
Ugard, Fre derick D' . ¢ Dual Mandgte i, British Tropical Africa, p. 5.
2 The Duq/ Mandaqte in British Tropical Africa, p. 5

¥ Lugarg,

%5 Lugarg,
46
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 11

But over the years it dawned on me that I had listened to many preach-
ers and they seemed, all of them, to preach one thing in common — the
suppression of African customs. They were not satisfied to concentrate
on the word of the Bible; they tried to use the word of God to judge
African traditions. An African who followed his peoples’ customs was
condemned as heathen and anti-Christian. Those who lived among and
mixed easily with the non-Christians who were, after all, the majority,
were themselves dubbed heathen. Tribesmen who kept many animals
were condemned as anti-Christian because the possession of many ani-
mals meant it was possible for a man to marry and pay dowry for several
wives. Any man married to more than one woman was anti-Christian.
Villagers who lived in the traditional fenced-in clusters of huts were anti-
Christian; if they were followers of the church they would group their
houses near the church building, it was thought.#? :

These developments are relevant to the African study countries all of which
the British put under their control during the critical period.

Granted this background, Ali Mazrui rightly perceived contemporary Africa
as the manifestation of the civilisational ‘trinity’. He recounted that

[t]he twentieth century witnessed the full flowering of Africa’s triple heri-
tage (Africanity, Islam, and westernization). This has developed into a
major new paradigm for interpreting Africa — for viewing the continent

as a convergence of three civilizations.*s

The triple heritage theory visualizes Africa as a cultural bazaar where

47  Odinga, Odinga. Not yet Uhuru: The Autobiography of Oginga, East African Publishers,
1976, p. 42.

48  Mazrui, Ali. A. “The Re-Invention of Africa: Edward Said, VY Mudimbe, and Beyond."
Research in African Literatures, vol. 36, no. 3, 2005, p. 36. Of this aspect, it has also been
noted: ‘Professor Ali Mazrui ... argues that African culture today must be “understood
best in terms of its ‘triple heritage) of indigenous, Islam, and western forces, which had
arisen out of an ancient confluence of indigenous, Semitic, and Greco-Roman forces.”
Consequently, the combination of these diverse cultures and current trends in globaliza-
tion have immensely disturbed the purity of African customary values. Thus, an African
cultural tradition may, therefore, mean much more than extant traditional practices.
Indeed, it may impute a blend of traditional African values, western way of life, and
even Asiatic values or traditional practices. See Juma, L, “Reconciling African Customary
Law and Human Rights in Kenya: Making a Case for Institutional Reformation and
Revitalization of Customary Adjudication Processes.” Saint Thomas Law Review, vol. 14,

2002, p. 475.
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Since colonialism, the cultural ‘bazaar that is Africa als? doubles a8 2 battle.
field where indigenous African values and t'he forct?s 0 u-restern m}nlisation
I — opposition.5 The westeTn import is Partxcularly significant
in Africa since ‘what Africa knows about 1tse1f,-what different parts of Africa
know about each other, have been profoundly influenced by the West:51 Ty
western cultural vantage-point was catapulted by the colonial epoch whicp,
completed the full flowering of Africa’s triple heritage with the ‘Caucasiay
civilisation as the more successful bidder in the cultural market and victor iy,
the civilisational war.>2

The result of this largely unidirectional pollination ‘has been a remarkable
pace of cultural dis-Africanisation and westernisation’5® Western values have
infused not only the legal and political spheres but also the social and cultural
aspects of Africa. With respect to state-religion relations, the African study
countries emulate the western/northern heritage, for example, by formulating
their state-religion relations along the lines of the US Constitution. The First
Amendment of the US Constitution provides that ‘{C]ongress shall make no
law respecting an establishment of religion, or prohibiting the free exercise
thereof; ..." In similar vein, Kenya's 2010 Constitution provides that ‘[t]here
shall be no State religion’5# Equally, the 1999 Constitution of Nigeria states that

49 Mazrui, Ali. A. “The Re-Invention of Africa: Edward Said, VY Mudimbe, and Beyond”

Pp. 76 ﬂ.ﬂd 97- Of this aspect, it has also been noted: ‘Professor Ali Mazrui ... argues
that African culture toda
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titution of Kenyq (2010),
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 13

‘(t]he Government of the Federation or of a State shall not adopt any religion
as State Religion And ‘[U]ganda shall not adopt a State religion’.

The problem with this constitutional uniformity, modelled on a northern
power, is that it belies the social, cultural and political disparities. For instance,
the insistence on non-entanglement with religion at the constitutional level
in Africa might be unrealistic because of the unique requirements of African
religion and Islam both critical parties to the triple heritage. It has been shown
that African religion permeates nearly all aspects of African life to the extent
of making the separation of faith from action illusory. Practitioners of African
religion are known to experience their faith long before birth, throughout life,
and way after death. As John Mbiti ably demonstrated,

[w]here the African is, there is his religion: he carries it to the fields where
he is sowing seeds or harvesting a new crop; he takes it with him to the
beer party or to attend a funeral ceremony; and if he is educated, he takes
religion with him to the examination room at school or in the university;
if he is a politician he takes it to the house of parliament.55

The point Mbiti makes is that for the Africans, ‘the whole of existence is a reli-
gious phenomenon;, and further that the African is deeply religious in a com-
pletely religious universe.>¢ In this light, Reuben Musiime rightly concludes
that ‘Africans cannot truly claim to be agnostic, atheistic, or irreligious’.57
Because of this, state-religion relations in Africa require to be cast against a
backdrop whereby ‘belief in the supernatural, and law may be fused and mutu-
ally supportive’>8 .

Similarly, Islam has detailed teachings on the state and its functioning and
many of its adherents view Islamic law as a complete code which they are

55  Mbiti, John. Samuel. African religions and philosophy. East African Educational Publishers
Ltd, 1969, p.142.

56  Mbiti, John. Samuel. African religions and philosophy.

57  Musiime, Reuben. “A Critical Evaluation of The Religious Education Curriculum for
Secondary School Students in Uganda.” Dissertation presented to the Graduate Council
of the University of North Texas in partial fulfillment of the requirements for the degree
of Doctor of Philosophy, December 1996, p.13.

58  Doren, Van. JW, “African Tradition and Western Common Law: A study in Contradiction.”
The SM Otieno case: Death and burial in modern Kenya, edited by Ojwang. Boma,
J. and Mugambi. Ndwiga. J. 1989, p. 128; Tessman, Gunther. “Homosexuality among the
Negroes of Cameroon and a Pangwe Tale” Boy-Wives and Female-Husbands: Studies
in African Homosexualities, edited by Murray. Stephen. Murray. O. and Will. Roscoe,
1998, p. 149.
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lar(s)i:ttl;ze;l}?eg; hand, because of the age of the enlig}.ltenment, the reforma.
tion and related developments, the Western civilisation has evolved to the
extent of socialising Christian theology to accept state-secularism.® Prior to
the 19th century, law’s jurisdiction to enforce moral or religious doctrines (in
what is now called Europe) was widely acknowledged since church and statet+
were fused. In fact; moral or religious questions in the adjudication of law were
hardly controversial mainly because it was possible to appeal to an absolute
authority (deity) in case of any disagreement.5®> Koos Malan has written about
an era, christened ‘Republic Christiana, when ‘politics were not state-driven,
but in fact a mere branch of theology’.6 During this period, the maintenance
of social and political cohesion was not a function of politics but, rather,

59  Ebeku, Kaniye. “Beyond Terrorism: Boko Haram Attacks and National Constitutional
Questions in Nigeria.” Sri Lanka Journal of International Law, vol. 23, 2011, 16.

60  An-Naim, Ahmed. A. “Islam, State and Politics: Separate but Interactive.” obtained at
www.brookings.edu. p. 7. |

6 iy _
! Mara. Pevkin, “The legal Foundation of the Islamic state.” The Brookings Project on the US
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Policy. p.s:; the Islamic World, Analysis Paper, no. 23, July 2016, Center for Middle East
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AFRICA AND THE DECOLONISATION OF STATE-RELIGION POLICIES 15

the province of religion.” A key attribute of this era was that membership
to the Christian order was considered more significant than loyalty towards
the state.%8 This tradition operated for centuries until the intense attacks by
influential enlightenment philosophers like Thomas Hobbes (1588-1679),%
Rene Descartes (1596-1650),7° John Locke (1632-1704),”* Baron Montesquieu
(1689-1755),”* Francois-Marie Arouet (otherwise known as Voltaire, 1694~
1778), Jean-Jacques Rousseau (1712-1778),”® and Immanuel Kant (1724-1804).7*
By 1680, ‘the ideal of a universal monarchy and a united general Christendom
had already foundered to such an extent that it was replaced by the more apt
concept of Europe’? _

Enlightenment philosophy uprooted authoritarian regimes, dethroned tra-
dition and entrenched religion, and questioned the moral basis for law and
politics.76 The age of enlightenment championed the concept of limited con-
stitutional government based on consent, liberty and equality for all, tolerance
of religious diversity, and the separation of church and state. At the core of this
revolution was the triumph of reason over tradition. Understandably, there-
fore, Kant defined ‘enlightenment’ as man’s emergence from his self-imposed
nonage;”” nonage in this context being ‘the inability to use one’s own under-

Western Europe was still referred to as Christendom. See Malan. Koos.
the Coercive Logic of the Territorial State. p. 5. ey
of the Coercive Logic of the Territorial State. p. 5.

67 By 1600,

Politocracy — An Assessment of
68  Malan, Koos. Politocracy = An Assessment
69  See, Hobbes, Thomas. The Leviathan. 2011.

Descartes is the author of great works, some which had great influence on the enlighten-

70
ment. These include, Discourse on the method, Passion of the soul, and meditations on
first philosophy. See, Descartes, Rene. The Philosophical Works of Descartes, 1911.

71 See, Locke, John. The Second Treatise on Government, 2012.

72 Montesquieu’s most influential work is Montesquieu. Baron de la Brede. The Spirit of

Laws. 1949.
73 See, Rousseau, JJ. The social contract. trans M Cranston. 1968.

74  Kant’s most influential thoughts on the enlightenment are contained in Kant. I, “What
is Enlightenment?” www.columbia.edu/acis/ets/CCREAD/etscc;‘kant.html' Accessed on
30 September 2020.
75  Malan, Koos. Politocracy - An Assessment of the Coercive Logic of the Territorial State. 6.
76  Before the age of reason, ‘the cultural horizon of most educated men in western Europe
in the early seventeenth century was dominated by two almost unchallenged sources of
authority: scripture and the classics ... However great the authority of classical authors,
the one unquestionable voice of knowledge and duty was that of God himself, as recorded
in the Bible, and particularly in the Old Testament. Hampson. N. The enlightenment: An
Evaluation of its Assumptions, Attitudes and Values, 1968, pp. 16-17.
77 Kant, L. “What is Enlightenment?” www.columbia.edu/acis/ets}CCREAD/etscc/kant.html.

Accessed on 30 September 2020.
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religious or moral codes.®3 These changes meant that quizst:ons which ‘before
were settled by divine law as pronounced by the churches'3* were thrown open
to debate, even controversy. What the emergent state could competently legis-
late became subject of argument.85 It helps to note, however, that the residue
of law after the changes above still had significant portions of Christian moral-
ity, only that it was articulated in secular terms. It is against this backdrop that
Christianity and westernisation, now part of the African cultural trinity, should
be understood.

This conceptual framework means that a healthy interaction of the major
religions of Africa calls for the establishment of a realistic state-religion regime
that is alive to the region’s peculiarities. In this regard, the triple heritage
lenses are useful in viewing Africa’s past and present social, cultural and legal

78  Kant, 1. “What is Enlightenment?” www.columbia.edu/acis/ets/ CCREAD/etscc/kanthtml.
Accessed on 30 September 2020,

79 Kant,I.“What is Enlightenment?” www.columbia.edu/acis/ets/ CCREAD/etscc/kant-html
Accessed on 30 September 2020,
80  Kant,L“Whatis Enlightenment?”
Accessed on 30 September 2020.
81 Devlin, P, “Law, Democracy, and Morality” University of Pennsylvania Law Review, vl 1%
10. 5,1962, p. 635,
82 Malan, Koos. Politoc
83 Devlin, P, “Law, De

Wwwcolumbia.edu/acis/ets/CCREAD/etscC/kaﬂthtml'
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2; gz‘:m' P. "}I;a‘-v’ Democracy, and Moralig.” E Ei? al
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developments. They are useful in explaining the visitation and colonial peri-
ods, during which indigenous African values and institutions had significant
foreign input. Mazrui’s theory also helps explain Africa’s post-colonial devel-
opments in the light of latter-day cultural paradigms. In the context of state-
religion relations, the triple heritage theory helps establish the point that to
insist on a religious state or a pure separation between the state and religion in
Africa, as some have understood northern secularism to imply, is to denounce
the inert character of African polities.

Part 3: African Case Studies in the Secular State Conundrum

I have already stated that policy organs in the African study countries often
incorporate the concept of state-secularism in a manner that disadvantages
African religion (and sometimes Islam) for the benefit of the Christian faith
which has enjoyed privileged status since the pre-colonial missionary days.
This misapplication of the concept of state secularism, which has occasioned
unfathomable injustices especially to practitioners of African religion, Islam,
and other minority religions and unnecessary societal conflicts and unwar-
ranted juridical inconsistencies, arises in the continuation of colonial policies

and the haphazard application of northern state-secularism ideals.
In this section, I discuss the practice of state-secularism in the African

study countries in relation to their northern counterparts based on three main
indicators — whether the state i) subjects religion to its jurisdiction, ii) adopts
an identity that is representative of the religious diversity of its people, and
iii) formulates policies on objective rather than dogmatic criteria. The aim of
this discussion is to show, firstly, that besides subjecting religion to the dic-
tates of the constitution, secular state practice varies greatly meaning that the
African study countries have the latitude to adopt the most appropriate policies
for their situation, secondly, that none of the northern study countries has suc-
ceeded in eliminating religion from the public sphere completely. This finding
is invoked below in Part 4, especially in questioning, firstly, the tough resolve in
Kenya and Uganda to keep certain aspects of religion out of educational insti-
tutions and, secondly, the preferential religious instruction in all the African
study countries. And finally, that it is the unique history of the northern secu-
lar states rather than any other consideration which informs their practice of
secularism, a reality which the African study countries should reckon.
Speaking of the unique history of northern secular states, according to
Ahmet Kuru, there are two main strands of state-secularism: assertive and
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eruption.?? These changes attained constitutional expression for the first time
in1937% and were re-emphasised by the 1982 Constitution.9 Laicité, as French

86  For a discussion on the dichotomy, see, Kuru, AT. “Passive and assertive secularism:
Historical conditions, ideological struggles, and state policies towards religion.” p. 57

87  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 571.

88 Kuru, AT, “Passive and Assertive Secularism: His torical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 571..
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secularism is known, emerged from turbulent struggles between Government
and the Church, which date back to the 1789 revolution.% The contests cul-
minated in the confiscation of church property between 1901 and 1905 in an
effort to separate the ‘temporal’ from the ‘eternal’. It is the antagonistic rela-
tions between the republicans and the religious institutions that gave rise to
assertive secularism.96

On the flip side of the coin that is assertive secularism is the passive strand,
which leaves sufficient latitude for public manifestation of religion.%” A state
ends up adopting the passive model where at the point of its founding there
is no predominant state-religion to be deposed.?8 There being no established
‘caliphate’ or ‘theocracy’, it is normally possible for such a state to negotiate
concessions both for religious freedom and secular governance. A case in
point is the US, which emerged as ‘a new country of immigrants that lacked
an ancient regime.® The exodus to America was partly ‘to escape the bondage
of laws which compelled them to support and attend government favoured
churches’19? This, and the fact that the old European tendencies of erecting
religious establishments that mandated compulsory payment of tithes and
taxes by both believers and non-believers had begun to take root in the new
America,!°! enabled the competing secular and religious interests to achieve

numbered 17863 in the aftermath of its submission to referendum on 7 November 1982
(Act No. z709).

95  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion” p. 572. Also, Keddie, NR. “Secularism and its
Discontents.” Daedalus on Secularism and Religion, vol. 132, no. 3, 2003, pp. 14, 18. Also,
Gunn T.J. “French Secularism as Utopia and Myth.” Houston Law Review, vol. 42, no. 1,
2005, p. 82.

96  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 572.

97  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 571.

98  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 570.

99  Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 572.

100 For a summary of the history of secularism in the new America, see, Everson v Board of
Education of Ewing TP et al. No 52. Decided on 19 February 1947.

101 In Everson v Board of Education of Ewing TP et al, it is stated: ‘These practices of the old
world were transplanted to and began to thrive in the soil of the new America. The very
charters granted to the individuals and companies designated to make the laws which
would control the destinies of the colonials authorised these individuals and companies
to erect religious establishments which all, whether believers or non-believers, would be
required to support and attend,
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countries does not

1 The Status of Religion in the Constitutional State
I3r1 all the case studies I review, the secular order subjects religion to the .

of the state through the devices of asupreme constitution ElITd asovereign peo-
ple or nation. The principle of constitutional supremacy, which places the cop-
stitutional document at a hierarchical vantage point, enabling it to triumph
over religion and all other norms, has juridical origins in the landmark prec-
edent of the S{fpreme Court of the US, Marbury v Madison.1%¢ In this decision,
the US Supreme Court found that the Constitution, being the main source
of law, is paramount and is to prevail where an alternative or conflicting

position is provided for in any other law obviously including religious or
customary law. The US Supreme Court substantiated that a constitution is

102 Kuru, AT. “Passive and Assertive Secularism: Historical Conditions, Ideological Struggles,
and State Policies towards Religion.” p. 572. As Justice Frankfurter observed in People of
State of Illinois ex rel. McCollum v Board of Education of School District No 71, Champaign
County, Illinois, et al 68 (Supreme Court 461), ‘Zealous watchfulness against fusion of secu-
lar and religious activities by Government itself, through any of its instruments but espe-
cially through its educational agencies, was the democratic response of the American
community to the particular needs of a young and growing nation, unique in the compo-
sition of its people!

103 :Even Fthe'political entities themselves were only patched together by colonial administra-
izrim":n‘;‘:t:'hzcz;l tt}ile C&Ion.y of Lagos and the two protectorates were only :?malgallﬂa:;i
Northern Statos of Nt?’ f'it' 18 now known as Nigeria. Nmehielle, VO. “Sharlla L.ﬂ“’ llI'lt )
the Question” Hy, gena: To implement or not to Implement, the Constitutionally

: ' an Rights Quarterly, vol. 26
104 Nmehielle, v “Sharia Law Y, Vol. 26, 2004, p. 734. o
fmol ' - “@wn The Northern States of Nigeria: To Implement or not
Plement, the Constltutionajity is th . i) regions under
these territorie were before . ‘?Questwn. P- 734. However, certain reg e in
colonialism ruled by religious establishments. A ca

Pointis the . ‘

sharia, A snE;itr:g}at? Coastal strip which was governed by the Sultan of Zanzibar 1;sﬂllf
atio oot cali

ates’ existeq. n obtained in parts of N orthern Nigeria where concrete €2 p

1

05 Hackett, RIJ. “Regulating
vol. 25, 201, p, 86,

Marbury Y Madison, (

i Religious Freedom in Africa” Emory International La¥ Review,
10

8
1803), The Supreme Court of the United States.
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written to limit government a role that is served best where all other rules are
subordinated by it.

Turkey’s Constitution enunciates this principle by providing that ‘the pro-
visions of the Constitution are fundamental legal rules binding upon legista-
tive, executive and judicial organs, and administrative authorities and other
institutions and individuals’ and further that laws shall not be contrary to the
Constitution’.107

The Marbury principle almost immediately found its way into the precincts
of African courts on attainment of self-government and its influence remains
alive. Within a decade of independence, the High Court of Kenya in Okunda v
Republic'*® concluded that supremacy of the Constitution was a most visible
characteristic of the Constitution noting that

{iJf a constitutional lawyer were to write about in the same strain as
Dicey did about England, he would, to be accurate, have to emphasize
the supremacy of the constitution rather than one organ of government.
The Constitution and any Acts amending it must in the nature of things
override all other laws.109.

This constitutional principle is maintained in Kenya’s 2010 Constitution as
well as in Nigeria and Uganda. The first substantive Article of the Constitution
of Nigeria provides: :

(1) This Constitution is supreme and its provisions shall have binding
force on the authorities and persons throughout the Federal Republic
of Nigeria.

(2) The Federal Republic of Nigeria shall not be governed, nor shall any
persons or group of persons take control of the Government of Nigeria
or any part thereof, except in accordance with the provisions of this
Constitution.

107  Article 11, The Constitution of the Republic of Turkey (1982).

108  Okundav Republic, (1970) EA, Pp. 453

109  The Court had in mind section 3 of Kenya's repealed Constitution which provided: ‘This
Constitution is the Constitution of the Republic of Kenya and shall have the force of law
throughout Kenya and, subject to section 47, if any other law is inconsistent with this
Constitution, this Constitution shall prevail and the other law shall, to the extent of the
inconsistency, be void. Other precedents that have explored the principle of constitu-
tional supremacy include Stephen Mwai Gachiengo and Albert Muthee Kahuhia v Republic
of Kenya (Nairobi High Court Criminal Application No. 302 of 2000); Kenya Bankers
Association & Others v Minister of Finance and Another (2002) KLR 61; and Jesse Kamau &
25 Others v Attorney General, (2010) eKLR.
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law or cu

In addition to declaring themselves supreme, t.he constitutions of France 12
Kenyal’® and Uganda™ acknowledge the sovereignty of th.e people. In France
national sovereignty is vested in the people who are required to exercise thjs
power through their representatives and by means of referendum.”s In view of

this, France declares itself a Government of the people, governed by the people
and for the people.’ In Kenya and Uganda, sovereign power is vested in the
people who may exercise this mandate either directly or through democrati-
cally elected representatives.'” A sovereign people are ultimate in that they
have the power to constitute the frame of their government, to choose those
to run such government, and to be involved in governing.1® In Turkey, sover-
eignty belongs to the nation as an entity.19

Through supreme constitutions and sovereign people or nations, the con-
stitutions of the African case studies have exerted their influence over other

_—

110 Article;, Constituti geri
ol ton of Nigeria (1999).

Ty gonstitution of Uganda (1995). d
» LO, [ f s A
in the gonst’;fj:jmon 8 By (4 October 1958). It is trite that ‘the principles eﬂsb,“;i
> "Frenc?:; arelco'nsidered to have a valye superior to general legislatio™ ;O,
113 Arﬁcle 1, . ecu anSmJ or LaiCité,” Cardozo Law Revfew, VOl. a1, 1999—3000: I_}.l
g Arﬁﬂle 1
15 Article
116 Article ,

» LODStityti
117 Artie 10on of Fray

[ . ce
118 L Constityyig,, (

4 October 1958),
4 October 1958).
2010) and Uganda (1995).

» Constity,yy, in Commonweae, Africa.1 - 292.
" of Tur, €Y (4 October 1958) bl

19 Article g

Scanned with CamScanner



AFRICA AND THE DECOLONISATION OF STATE-RELIGON POLICIES 23

competing comprehensive doctrines,

= including religion, just like their
northern counterparts.

3.2 Constitutional Expression of Secularity
All the study countries indicate their intention to abide by secular principles
at the constitutional level.’?! The constitutions articulate this statement in

two broad ways; expressly or by providing against the establishment of state
religion. In the first category fall France and Turkey which declare the secular
credentials of their constitutions overtly. The latter category has the constitu-

tions of the US, Kenya, Nigeria, and Uganda, which merely provide against the
establishment of state religion(s).

3.2.1 The Express Secular Statement Model

France and Turkey articulate their secular credentials expressly. The notion of
secularism in France was initially articulated in the French Law of 1905 through
the guarantee of ‘the liberty of conscience’ and the ‘free exercise of religion,
under restrictions prescribed by the interest in public order’122 This legislation
also prevented the State from recognising, remunerating, or subsidising any
religious denomination.!?3 Later, in October 1958, France promulgated a new
Constitution, which legitimises the secular tradition further by stipulating that

120 By ‘comprehensive doctrines), John Rawls meant principles that ‘[iJnclude conceptions
of what is of value in human life, and ideals of personal character, as well as ideals of
friendship and of familial and associational relationships, and much else that is to inform
our conduct, and in the limit to our life as a whole! ] Rawls Political liberalism (2005) xvii.
Although religious conceptions are clear examples of comprehensive doctrines, they are
not the only ones. Baxter (r 298 above) p. 1340.

121 Itis instructive that the legal declaration of secular status does not necessarily mean the
practice will follow the law. In Turkey, for instance, despite secular reforms in the area of
family law, this has not translated into comprehensive changes. Unofficial religious laws
continue to operate among the people. See, for instance, Yitmaz, Thsan. “Secular Law and
the Emergence of Unofficial Turkish Islamic Law.” The Middle East Journal, vol. 56, no. 1,
2002, pp. 113-13L '

122 Article 1, Law of December 1905. However, it is important to note that state-religion rela-
tions in France have a long history dating back to the 1631 Treaty of Rights and Freedoms
of the Gallican Church which inter alia enunciated the following principles: “The tempo-
ral power is distinct from the spiritual power and is independent of it; the pope cannot
legislate for the king; the king can exercise surveillance over religious orders (...); and,
finally, the king can intervene in doctrinal matters, as he did, for example, in the Jansenist
affair” - See Troper, M. “French Secularism, or Laicité.” p. 1273.

123 Article 2, Law of December 1905.
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res’}zs(':lt;l!sbg:r(:ft.itutinn conveys the Kemal Atatiirk revolution’si2 deg;y, "
'sacreld riligiuus feelings shall not b.e il:lVOch;:l in i;at;ﬂffairs ol i .
required by the principles of secularism’ emp Elecz? ¥ In f”rtherance o
preambular inspiration, Atticle 2 o.f l:-he Constitution identifies secularigp, N
one of the distinguishing characteristics of the legal system. It states;

¢ of Turkey is a democratic, secular [laik] and socia] iy
governed by the rule of law, within the notions of public peace, nationg
solidarity and justice, respecting human rights, loyal to the nationalism of
Ataturk, and based on the fundamental tenets set forth in the preamble,

The Republi

The centrality of secularism in Turkey is additionally manifested by Article 174
of the Constitution which declares invalid, a priori, any interpretation of the
supreme law that contradicts aset of revolutionary legislations aimed at raising
the Turkish society above the level of contemporary civilisation and safeguard-
ing the secular character of the Republic.?® In an unequivocal and unambigu-

ous manner, France and Turkey declare their secularity.

3.2.2 The Anti-Establishment Model
Unlike France and Turkey, the constitutions of the US, Kenya, Nigeria and

Uganda are silent on their secular characteristics. Without indicating whether

124 Article1, Constitution of France (1958). Emphasis added.

125 Article1, Constitution of France (1958).

126 Mustafa Kemal Ataturk led Turkish troops in repelling European invaders hence securing
an independent Turkey. For a discussion on this conquest, see Keddie, NR. “Secularism
and its Discontents.” Daedalus on Secularism and Religion, vol. 32, no. 3, p. 3- The Ataturk

revolution aimed at creating a modern nation that is religiously homogenous. See, Shively.
Kim. “Religious Bodies and the Secular State: The Merve Kavakci Affair” Journal of Middle
East Women’s Studies, vol. 1, no. 3, 2005, 46-72, 54.

127 Preambular Paragraph 5, Constitution of Turkey. Published in official Gaze
9 November 1982, Act No 2709.

128 The laws which the Constitution raises above the power of review of co
No 430 of 3 March 1925 (1340) on the unification of the educational system;
25 November 1925 (1341) on the wearing of hats; Act No 677 of 30 November 1925
'?‘Entfll; fz]s;i;e Olflfell.v,i sh monasteries and tombs, the abolition of the Office of Ke¢ iage
adopted with e T(:JE:)E ?gnd prohibition of certain title; the principle of Cmflt?::g(;dge:
Act No 2590 of 26 N oveS b ivil Code No 743 of 17 February 1926 and article 1101(1) tions; an
ActNo 2596 of Decemlz er1934 on the abolitions of certain titles and appe 2 s

er1934 on the prohibition of the wearing of certait garmt

tte dated on
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Act No6pof
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the State is secular, religious or anti-religious, the US First Atnendrentiie
merely prev?n.ts Congress from making any law respecting an establish-
ment of religion, or prohibiting the free exercise thereof. Initially, this
provision only concerned Congress. However, with the ratification of the
Fourteenth Amendment, state legislatures were enjoined to the prin-
ciple against establishment of religion and the guarantee of the exercise of
religious freedom.130

In the absence of further constitutional specifications, the US Supreme
Court has moved to give some flesh to the quite skeletal ‘Establishment Clause’
According to this jurisprudence, the Establishment Clause was intended to
exorcise three main demons: first, the active involvement of the State(s) in
religious activities; second, state-sponsorship of religion and, third, financial
support of religious institutions or programmes.’3! The US Supreme Court
understands the Constitution to mean that no government in the US can
either set up a church or pass laws which aid any religion, or prefer one reli-
gion over another.’® Public resources may also not be used to support any
religious activities or institutions.!¥3 Additionally, both levels of Government
are estopped from participating in the affairs of any religious organisations or
groups and vice versa.13+

Against this backdrop, it is clear that the US has systematically entrenched
a belief that ‘if nowhere else, in the relation between church and State, “good
fences make good neighbours™.!35 The premise upon which this notion rests is
that ‘both religion and government can best work to achieve their lofty aims
if each is left free from the other within its respective sphere’’36 and the State
is established for secular purposes; never entangling itself with, advancing
or inhibiting religion.’37 As Justice Hugo Black concluded, in Everson v Board

129 Amendment1 - Freedom of Religion, Press, Expression. Ratified 15 December 17g1.

130 The Fourteenth Amendment was passed by Congress on 13 June 1866; and ratified on
9 July 1868. Section 1 of the Amendment reads: ‘No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States; nor shall
any state deprive any liberty without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws! ' '

131 Lemon v Kurtzman (1971) Supreme Court of the United States, p. 2111.

132 Eversony Board of Education of Ewing TP et al, (1947) Supreme Court of the United States,
504, at pp. 511 and 512.

133 Eversonv Board of Education of Ewing TP et al, at pp. 511 and 512.

134 Eversonv Board of Education of Ewing TP et al, at pp. 511 and 512.

135 People of State of Illinois v Board of Education. As per Frankfurter.

136 People of State of Illinois v Board of Education, at p. 465. As per Black.

137  Lemonv Kurtzman. As per Burger, p. 2111.
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dy countries emulate the US formulation of il
Although Kenya, Nigeria and Uganda. are usually classified as seculay States.
(like in the case of the US ), their COIlEitltl.lthI'lS s-h?r away from explicily ks
ing this status.3? No single constitutional provision d-eCII-.-lres the sty
these legal systems expressly. Rather, the three constitutions merely prohip,
the adoption of state religion(s).l40 _ - |

Only one statement CONVeEYs the state-religion Ifelatm-nshlp in Kenya, sip.
ply that ‘there shall be no State religion’!*! In pra'(:tlc-e, this provision has ban,
hel to;ncbIporéte secularism in Kenya’s constitutional order. According to
the High Court of Kenya, Article 8 of the Constitution boldly and in no uncer-
tain terms makes Kenya a secular State.!42 It also means that ‘no religion shal|

have prevalence over any other and no particular one should be seen as the

one each citizen should follow"143 It may however, be argued that the brevity

of the ‘anti-establishment statement’ is wanting particularly when it is con-
sidered that earlier draft constitutions contained more elaborate provisions

The African stu

on the aspect.
The Draft Constitution of Kenya, 2004 (Bomas Draft),4* stated, firstly, that

State and religion would be separate,#® secon dly, that there would beno State
religion, 46 and, finally, that the State would treat all religions equally.*? The
omission of the first and last provisions from the 2010 Constitution therefore

138 Eversonv Board of Education of Ewing TP at p. 513.
139 As per the State-Religion Regimes Index of 197 Countries, Kenya, Uganda and Nigeria are
secular states. See, Kuru, AT. Secularism and State Policies toward Religion. p. 253:
140 Article 8, Constitution of Kenya (2010); Section 10, Constitution of Nigeria (1999): and
Section 7, Constitution of Uganda (1995).
141 Article 8, Constitution of Kenya (2010). Article 8 is a significant improvement from the
position in the repealed Constitution which did not expressly provide that Kenya is
secular state; did not provide for a State religion; and did not overtly provide that the
church would be separate from religion. See, Mujuzi, ]D. “Separating the Church froﬂl
State: The Kenyan High Court’s Decision in Jesse Kamau and 25 others v Attormey Generak
Journal of African Law, vol. 2, 2011, p. 317.
142 Republicv the Head Teacher, Kenya High School & Another; ex parte SMY, [2012] eKLR.
143 [2014] eKLR. Petition No 431 of 2012 between Seventh Day Adventist Church (Bt
Africa) Limited and the Minister for Education (1st Resﬁondent); Attorney General ‘(an
gespondent); Board of Governors Alliance High School (Interested Party); and Nation®
144 Adeggf;c?g;i iiugzm(:o]rrémissi.on ('Ami cus Curiae). para. 48.
Sar  Adicle na' Cfnstltutlon Conference on 15 March 2004
9(1), Draft Constitution of Ken
146 Article - ¥a 2004.
. _ 9(2), Draft Constitution of Kenya 2004.
47  Article 9(3), Draft Constitution of Kenya 2004.

-
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leaves a lot to be desired. It not only re-ignites a general debate around the
relationship between State and religion; the ultimate exclusion of the two
critical details from the ‘secularity statement’ also signals that the new order
might not be designed to respect the tenets of state-secularism fully. In reac-
tion to the redacted statement on religion in the 2010 Constitution, a section
of the Christian community has not hidden its suspicion that the elimination
of detailed stipulations on the secular identity of the legal system is meant
to herald an influential role for the State in the running of Islamic religious
courts.*® The Christians appear to read from Rosalind Hackett’s view that
African states “prefer the designation of ‘multi-religious' rather than ‘secular’
states”#9 to accommodate ‘Muslim suspicion of the Western underpinnings
of secularism’, and the ‘more general conviction that morality is closely tied to
religious commitment’150 :

Like the US and Kenya, the 1999 Constitution of Nigeria forbids the Federal
and all state governments from adopting any religious tradition.!®! Beyond
this statement, the Constitution says nothing else regarding the secularity
of the State and neither does it give directions on the genre of state-religion
relations it envisions. Varied interpretations of Nigeria's secularism have been
attempted. One side of the argument goes that Article 10 makes Nigeria a secu-
lar state.!52 It is claimed, on the other side, that in spite of this Article, ‘Nigeria
is not a secular state and religion has a place in Nigerian public life'153 Mansur
Noibi, Enyinna Nwauche and Is-haq Oloyede belong to the latter school.
According to Noibi, Nigeria is a multi-religious state (predominated by Islam
and Christianity) which does not prevent the Federal Government or any state
government from associating or identifying with any religion as long as this

148 Vanderpoel, RS. “Religious Equity in Kenya? Adjudicating the Constitutionality of Kenya's
Kadhis’ courts” www.religionanddiversity.ca. Accessed 27 November 2014.

149 Hackett, RIJ. “Regulating Religious Freedom in Africa.” Emory International Law Review,
vol. 25, 2o, p. 860.

150 Hackett, RIJ. “Regulating Religious Freedom in Africa.” p. 86o0.

151 Section 10,1999 Constitution of Nigeria.

152 See, Nwauche, Enyinna. S. “Law, Religion and Human Rights in Nigeria.” African Human
Rights Law Journal, vol. 2, no. 8, 2008, p. 572.

153 See, Nwauche, Enyinna. S. “Law, Religion and Human Rights in Nigeria." p. 572. In another
context it has been written: ‘The status of Nigeria vis a vis religion is still a subject of
contestation, argument and inteliectual discussions! See, Oloyede, 1. Egbewole W. &
Oloyede, H. “The operational complexities of “free exercise” and “adoption of religion”
clauses in the Nigerian Constitution” presented at the 2015 Religious Freedom and
Religious Pluralism in Africa: Prospects and Limitations Conference.
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stops short of an ‘adoption’'5* Commenting on law, religion and humap rights
in Nigeria, Nwauche agreed with Noibi that

[o]ur religious demography ... shows that the dominant religions ip
Nigeria are Islam and Christianity. Their dominance is reinforced by the
fact that governments in Nigeria actively promote, sponsor and Sustaip
both religions ... then Nigeria has a state religion(s).15°

Oloyede likewise contends that Nigeria supports all religious groups and
activities to varying degrees, depending on who is in the majority or in power
making it a multi-religious rather than a secular state.!>¢ However, according
to Osita Ogbu, secularism is neither opposed nor indifferent to religion since
secular states are entitled to seek the creation of a favourable environment
for the exercise of religious freedom. Therefore, while some secular states may
insist on not intervening in religious affairs with near-rigidity, a state is no less
secular because it provides facilities for religious life without discrimination in
favour or against any religion.!” Thus understood, Nigeria is a liberal secular
dispensation under which there is no official religion although there is con-
stitutional obligation for the State to facilitate religious life. Nigeria is there-
fore a secular state formally by the tenor of Article 10 even though Islam and
Christianity dominate it functionally.

Not much debate exists in Uganda on the state-religion relations and the
non-establishment clause in the Constitution has largely gone untested -
unlike Kenya and Nigeria. This could be because Christianity dominates the
country and Islam has both fewer converts and a shorter history there.!

154 Noibi, M., “Shari'a and the Nigerian Constitution — The Jurisdiction of the Shari'a Court of
Appeal (2003-2004)." Year Book of Islamic and Middle East Law Online, 2003, p- 97-

155 Nwauche has recognised this argument. See, Nwauche, Enyinna. S. “Law, Religion and
Human Rights in Nigeria." p. 573.

Oloyede, I, Egbewole, W. and Oloyede, H. “The operational complexities of “free exercise’

and “adoption of religion” clauses in the Nigerian Constitution.”

Ogbu, ON. “Is Nigeria a secular state? Law, Human Rights and Religion in Context" P. 15?-

According to Manisuli Ssenyonjo, by 2008, “Uganda’s population pumbered approxt

mately 31.3 million, of which approximately 85 percent were Christians, while M“SI.ims

represented approximately 12 percent. The balance of the population espoused a va]:lE‘Y

of other beliefs and convictions, including traditional indigenous religions, Hindum-nl

the Baha'i faith, Judaism, and atheism, all of which are also practiced f reely.” Sseﬂ}"’njj:l '

Manisuli. “Limits on the Freedom to Manifest one's Religion in Educational [nstitutions I

. ¢ : 2
Pganda and the United Kingdom.” International | Journal of Constitutional Law vol.7, 1%
2009, Pp. 275-305, P. 305,

157
158
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The Kenyan and Nigerian cases show that for the African study countries,
the US anti-establishment model is a more convenient way of declaring their
secular identity while at the same time leaving room for adaptability of gov-
ernment policies to the practical realities which entail accommodating cer-
tain requirements of the dominant religions. Ideally, this should have enabled
the African study countries to both keep the spirit of secularism alive while
enabling their governance institutions to flexibly navigate the complex state-
religion interactions on case by case basis. But as Part 4 below shows, this has
not been the case.

3.3 State-Identity through National Emblems

Itis possible to glean the study countries’ treatment of religion from their state
emblems and other symbols such as the preamble, national anthem, official
prayer and oath of office. There seems to be a general acceptance that some
religious content in state emblems is useful in inspiring the national psyche,
stimulating the peoples’ commitment and loyalty, and avowing fidelity of gov-
ernment officials to integrity and the rule of law, among other motivational
ends. That said, France and Turkey take stricter measures to exclude religion
from their state emblems compared to the other study countries. One could
therefore talk of religious and areligious emblems. !

3.3.1 Religious Emblems
Preambular provisions of the constitutions of Kenya, Nigeria and Uganda pro-

ceed from a religious vantage point. In Kenya, the people begin by acknowledg-
ing the supremacy of Almighty God of all creation'> before asking Him (God)
to bless their country.6° In the same vein, the people of Uganda dedicate the
Constitution for God and the country'® as their counterparts in Nigeria ‘firmly

and solemnly resolve, to live in unity and harmony as one indivisible and indis-

soluble sovereign nation under God.'%2

Kenya’s National Anthem takes the form of prayer or supplication to ‘God of
all creation’ whom the people beseech to bless the land and nation.!®® In like
manner, the people of Nigeria call on the same ‘God of creation, to direct their
noble cause, to guide their leaders’ right, to help their youth to know the truth
and grow in love and honesty, to attain heights by living justly and truthfully

159 Preambular paragraph 1, Constitution of Kenya (2010).
160  See, concluding statement of the Preamble, Constitution of Kenya (2010).

161  See, concluding statement of the Preamble, Constitution of Kenya (2010).
162 Preambular paragraph 2, Constitution of Kenya (2010) Emphasis added.
163 Second Schedule, Constitution of Kenya (2010).
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on where peace and justice reigns.'®* In addition tq this
be faithful, loyal and honlt:st, to ser\(rje tlheir country Witlr:
. ity, and uphold its honour and glory, ends wit

all strerfg[l;l, tfo (i;:eg:dlig Ill;gtinda’s I\leatio nal Anthem adopts the same ‘t}}};g{i
Eg??f ?ﬁvoi:ﬁon by asking ‘God’ to uphold the nation as well as secure i
d(»:stllﬂ_:dlnS J;I:; illf:j?lis'the name of ‘God’ in the state emblems discussed above,
Keg,f:; znd Uganda's constitutions gi‘{e high.mﬂkmg gover nmen}: 9fﬁcia1s166
taking oaths of office the option of doing so In the name ofa rffllglous deity,
the ‘Almighty God,"®" and crowning such 'no!:vle undertctlkm'gs “‘Tith the prayer
‘so help me God'1% Although officials of smular-status in Nigeria d-o not have
to invoke the name of the Almighty God in their actual oaI:hs, their vows are
prescribed to sign off with the supplication, ‘so help me God'25°

There is also an established tradition whereby a standard word of prayer
initiates the commencement of parliamentary business in both Kenya and
Uganda. Both Houses of Parliament in Kenya (National Assembly and Senate)
and the National Assembly of Uganda start business by reciting an almost
identical prayer that reads as follows:

and to build a nati
Nigerians' pledge to

Almighty God, who in Your wisdom and goodness have appointed the
offices of Leaders and Parliaments for the welfare of society and the just
government of the people, we beseech You to behold with Your abundant
favour, us Your servants, whom You have been pleased to call to the per-
formance of important trusts in this Republic. Let Your blessings descend
upon us here assembled, and grant that we treat and consider all matters

164 ‘“National Anthem, Nigeria" http:/ /Www.nigeriagalleria.com]Nigeria/National—AnthemS
-Pledge.html. Accessed 30 September 2020.

165 “National Anthem, Nigeria.” http:/ ]www.nigeriaga]leria.comlNigeria/National—Anthems

-Pledge.html. Accessed 30 September 2020.

In Kenya, the oaths apply to the following State offices: President; Deputy/Acting

President; Speaker/Deputy Speaker National Assembly/Senate; Chief Justice; judgesi

Cabinet and principal sccretaries; and Members of Parliament. In Uganda, the officers 0

whom the prescribed oaths apply include: President; Deputy President; judges; Speaker

of Parliament; Members of Parliament; and Ministers.

167  Third Schedule, Constitution of Kenya (2010); also Fourth Schedule, Constitution of
Uganda (1995).

168  Third Schedule, Constiysi o sion of
, g K ; le, Constitutto
Uganda (1995). f Kenya (2010); also Fourth Schedule

169 Seventh Schedule,

g ¢
I.;:e'n;h .Schedul‘e a.zre: President; Governor of a State; Vice President; Deputy o
nister; Commissioner of Special Adviser

166

. i the
Constitution of Ny igeria (1999). The offices whose oaths are stated In ti:r.
TTlh
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that shall come under our deliberation in so just and faithful a manner as

to promote Your Honour and Glory, and to advance the peace, prosperity

and welfare of our Country and of those whose interests You have com-
mitted to our charge. AMEN.170

In its most significant documents such as the 1776 Declaration of Independence
and the National Anthem, the US retains both subtle and express references
to the deity. In the former proclamation, America’s forefathers appeal to ‘the
Supreme Judge of the world’ for the rectitude of their intentions and acknowl-
edge the existence of a ‘Creator’ who endows His people with unalienable
rights. The latter document establishes the national motto: In God we Trust.
Although the oath of office for the US President avoids religious sentiments,
it is traditionally executed by placing the deponent’s hand on the Bible.!” This
aside, school children in the US can no longer recite a pledge that refers to a
‘monotheistic God’ because such has been held to violate the First Amendment
and to have a coercive effect upon children.172

299 Areligious Emblems .

In contrast, France and Turkey assert their secularity in most state emblems.
France’s strict secular ideology has ensured that there is ‘no prayer, reference
to God, or oaths putting hands on the Bible’ in public institutions.'”® Not even
constitutional preambular provisions refer to God as is common practice else-
where. However, the Declaration of the Rights of Man and the Citizen, pro-
mulgated before France’s secular culture, defers to ‘the Supreme Being’7* and

170 As adopted by the National Assembly on gth January, 2013 during the Fourth Session of
the Tenth Parliament and amended during the First Session of the Eleventh Parliament.
See Rule 2, 24 of the Rules of Procedure of the Parliament of Uganda for the prayer uttered
in the National Assembly of Uganda.

171 The Oath reads as follows: 1 do solemnly swear (or affirm) that will faithfully execute the
office of President of the United States, and will to the best of my ability, preserve, protect,
and defend the Constitution of the United States’ The Presidential Oath of Office. http://
www.infoplease.com/ipa/ A0878064.htm1#h{zzgaﬁlEMTgR, Accessed 30 September 2020.

172 In Newdowv US Congress (328 F.3d 466, gth Cir. 2003), the United States Court of Appeals,
Ninth Circuit, outlawed a statutory pledge which read as follows: ‘I pledge allegiance to
the Flag of the United States of America, and to the Republic for which it stands, one
nation under God, indivisible, with liberty and justice for all’. The Court argued that “a
profession that we are a nation ‘under God' is identical, for Establishment Clause pur-
poses, to a profession that we are a nation ‘under Jesus, a nation ‘under Vishnu! A nation
‘under Zeus, or a nation ‘under no god.”

173 Kuru, AT, Secularism and State Policies toward Religion. p. 109

174  See, Preamble, Declaration of the Rights of Man and the Citizen (1789)-
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the National Anthem, La Marseillaise, makes a very casual reference tq the
1

‘Good Lord"

Rather than draw inspiration from a religious deity, the preamble of

Turkey’s Constitution highlights that ‘sac'n?d religious.feelings shall afbsolutely
not be involved in state affairs and politics as required by the principle of
secularism’ 1”8 The same philosophy is evident in th_e prescn?:ved oath of office
for Members of the Grand National Asseml:fly, which requires deponents to
affirm ‘the supremacy of law, the democratic a1.1d secular republic, and the
principles and reforms of Atatiirk’!76 The President of Turkey.also swears
‘to abide by the Constitution, the rule of law, democracy,.the principles and
reforms of Atatiirk, and the principles of the secular republic’!” The exception
however, is the National Anthem, which makes several references to God.

A fair conclusion for this section is to say that none of the study countries is
successful in keeping state emblems pure although in France and Turkey the

success rate is far higher.

3.4  Secularism and Foundation of State Policies

Through exploring whether the study countries i) commit state-resources to
support religious institutions and activities, and ii) permit the politicisation of
religion, this section assesses the neutrality of the states’ policies, programmes
and politics, and the extent of disentanglement with religious institutions and
activities. I show that state practice on these aspects varies greatly, and no
study country has managed to contain public manifestation of religion.

3.4.1 State-Secularism and Support for Religious Institutions

and Activities
While it is normally thought that secular states are ardent at divorcing the
temporal from the spiritual, the experience of the study countries exhibits
both approaches. On one end are secular states like France, Turkey, Kenya and
Nigeria, which intercede in religious affairs through funding and other policy

interventions; on the other, is the US with the policy of non-entanglement in
religious programmes.

175  See, Preambular
: para 5, Constituti,
176 Article 8, Constitution of Turkey (12)’182{ Turkey (1982)'

177  Article 103, Constitution of Turkey (1g 82)
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3411 The Entanglement Policy

Although classified as assertive secular dispensations, France and Turkey
extend support for certain religious activities. The same scenario applies to
passive secular countries in Africa, Kenya and Nigeria.

France supports a number of religious activities both within and without its
territorial jurisdiction. For example, it subsidises religious (mainly Catholic)
schools that agree to admit students from all faiths and teach the secular
national curriculum.’”® Since the revolutions of early 1900s when ‘secularists’
ousted ‘religionists’ and dispossessed them of buildings and other assets, the
French Government funds the maintenance of thousands of churches and syn-
agogues.m These premises were not transferred back to religious institutions,
and the State had to devise a means of putting them at the churches’ disposal,
which implied the need for a highly complex legal system for determining
the terms of their use and upkeep.!8° Still, in 1920, the Government of France
was involved in the construction of the earliest Mosque in the country, the
Paris Mosque, using public resources.'8! This time, a secular explanation for
the expenditure was given as to honour Muslim soldiers who fought alongside
France in the Great War 0f1914-18.182 Further, in the region of Alsace-Moselle'?
and some overseas colonies such as Guyana, which are exempted from the
State’s secular policies, the French Government supports religion by meeting
the salaries of the clergy.18*

The same accommodative philosophy applies in Turkey, which despite
commitment to the assertive version of secularism expends significant public
resources on aspects of the Islamic faith. Through the Directorate of Religious
Affairs (DRA), the Turkish State recruits, trains and maintains preachers
(Imams) at public expense.!#5 It also holds regular conferences aimed at seek-

178  Kuru, AT. Secularism and State Policies toward Religion. p.109.

179  Kuru, AT. Secularism and State Policies toward Religion. p. 12.

180 Troper, M. “French Secularism, or Laicité.” p. 1277.

181 Gunn (n 45 above) p. 89.

182 See, Troper, M. “French Secularism, or Laicité.” p.1279.

183 Alsace-Moselle comprises three departments which had been incorporated into Germany
after France was defeated in 1871. However, the territories became French again after the
First World War. Since the region was not part of France during the writing of the Law of
1905, it is normally exempted from the secular principles of State. See, Troper, M. “French
Secularism, or Laicité.” p.1278.

184 Kuru, AT, Secularism and State Policies toward Religion. p. . The French State pays mainly
Catholic, Lutheran, Calvin and Judaist clergy in Alsace-Moselle, and Catholic clergy
in Guyana.

185  Sce, Adanali, AH. "The Presidency of Religious Affairs and the Principle of Secularism in
Turkey” The Muslim World, vol. 98, 2008, p. 229. Toprak, B. “Islam and the Secular State in
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ing consensus on various dc?ctrinal.it'ems, Ellﬂ? Cozt;’glihihioi‘;fitenlt of the
sermons delivered at the various religious p aLsarm d ‘relie ¥ n.other
words, there exists in Turkey an elaborate State-supported ‘religious public ser-
vice' whose very existence is testimony to the constant cooperation bet\ffeen
the social, legal and political and the sacred. Qne Justl.ﬁcatéon fo;‘ tl.lesg hlgbly
religious State programmes IS that the ass.ertlve pra}ctlcef(;hsecu arism durlng
the early years of the revolution resulted in -reduvcflon of the numbers of reli-
gious personnel to the extent that the Muslim C-ltlZEf'lTY began to experlegce
an acute shortage of personnel qualified to officiate important fl_{nCth%lS like
funerals.186 This impelled the State to intervene to en.sure the splrlfual 11.V€.‘S of
its people proceed without hindrance. Active State mrfolvement in religious
affairs was also informed by the need to shape the design and delivery of the
theological curriculum with the view to fostering a version of. Isl'flm that is
compatible with the secular philosophy adopted by the COHStl.["LTthI]. These
‘historical’ explanations were given credence by Turkey’s Judiciary, which,
in response to the Birlik Party’s 1971 challenge to the constitutionality of the
DRA,'87 confirmed the administrative character of the impugned institution
and approved the unique nature of its religious mandate. It was found that
certain aspects of religious services were, due to historical conditions, natural
and necessary needs of the country.!88
Similar to Turkey and France, Kenya and Nigeria support certain religious
activities. Islamic courts particularly stand out as one area where significant
public resources are used to support religious ends in both Kenya and Nigeria.
Continued formal existence of these institutions is a consequence of a history
that stretches as far back as the 14th century in Kenya and the gth century in
Nigeria. At the East African Coast, Islam suffused the social fabric sufficiently
to the extent of being considered the spiritual and cultural way of life.1$
In terms of political administration, a ‘caliphate’, operated by a Sultan,

Turkey.” in Turkey: political, social and economic challenges in the 199os, edited by Balim.
Cetal, 1995, p. 95.
186  For a discussion on state intervention

' in religious affairs in Turkey, Adanali. AH. “The
Presidency of Religious Affairs and the

- Principle of Secularism in Turkey” p. 229.
187  The Birlik Party had contended that the creation of a body of religious personnel gos

:gatlrilsttl-)oth ;he Ataturk Principles and the secular features of the 1961 Constitution. The
Pplication also stated that State involvement in religious activities offended the right t©

freedom of belief a i ous services
nd conscience. The j religi i

- 1he irony of i
s als 5 : y of a secular state rende ring ligi

188 Adanali, AH. “The pre id . o
Turkey.” p. 235, sidency of Religious Affairs and the Principle of Secularism in

See, for instance, Marti “ :
artin, BG. “Arab Migrations to East Africa in Medieval Times." p- 367
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governed this system.'®® Disputes among subjects were adjudicated ;
gious officers (kadhis) who drew their wisdom from sharia i’awll(;?tle e
now called Northern Nigeria, communities began to convert t.0 Isln the;m“-a
nine centuries prior to colonialism with the consequence that politiirzﬁ . tzgt
lishments founded on sharia were strongly established.!2 The Islamic ourts
arbitrated over disputes in a wide array of situations including civil and (r::(r}unurts

nal matters.193
However, the situation changed drastically when the two countries were put

under British control as protectorates on 12 August 1897 and 1 January 1900
respectively, and the common law introduced to the legal systems.’®* On seiz:
ing political and juridical authority, colonial authorities permitted religious
courts and sharia law to continue having jurisdiction, but only over personal

matters.195
Despite much debate and resistance in both countries, the compromise

to include Islamic courts in the two legal systems survived the independence
deliberations of the early 1960s and the constitution-making negotiations
that began towards the end of the second millennium. Thus, Nigeria's 1999

“Arab Migrations to East Africa in Medieval Times." p. 367.

‘The complete universal code of conduct drawn by the
creator, Allah, through His Messenger, Muhammad, detailing the religious, political, eco-
nomic, social, intellectual and legal systems. It is meant for universal application, cover-
ing the entire spectrum of life, prescribing what is lawful (kalal) and prohibiting what is
unlawful (haram). Shariais the Islamic law, which is based on the Quran, the Hadiths, and
the works of scholars in the first two centuries of Islam. Ogbu, ON. “Is Nigeria a secular
state? Law, Human Rights and Religion in Context.” p.136. In another context it has been
written: ‘The sharia regulates different aspects of a Muslim’s life whether secular or other-
wise, such as prayer, dietary regulations, wills and contracts. As a divine law, its authority
depends ‘on the revealed word of Allah or God.’ There are said to be four sources of the
sharia: the Koran, Sunna (traditions of Prophet Mohamme ), Qiyas (reasoning by_ ane‘xl-
ogy), and Jjma ( consensus). Nmehielle, VO. «Sharia Law in The Northern States of Nigeria:
To Implement or not to Implement, the Consti tutionality is the Question.”.pp. 732~733..

192 See for instance Yadudu, Auwalu. H. “Colonialism and the Transformation of ‘Islamlc
Law in the Northern states of Nigeria.” The Journal of Legal Pluralism and Unofficial Law,

vol. 24, no. 32, pp. 103-139-
193 See for instance, Oba. A. A.
Nigeria” The International and Comp
194 Bose, Amitabha. “Do All Roads Lea
Laws in India and Nigeria” Georgia Journal ofIn
no. 779, 2004, p. 788.
195 Oba, AA. “Islamic Law as Customary

PP- 817-850_

190 See, for instance, Martin, BG.
191  In this sense, ‘sharia’ is defined as

«[glamic Law as Customary Law: The Changing Perspective in
arative Law Quarterty, vol. 51, n0. 4 zo?z, pp- 817ﬂ85:'::.
d to Islamic Radicalism? A Comparison of Islamic

ternational and Comparative Law, vol. 32,

Law: The Changing perspective in Nigeria."
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Constitution'?® and Kenya's 2010 Constitution®? both retain Islamic courtg
applying sharia to persons professing Islam. However, the two constitutiong
restrict the application of Islamic courts to ms-ltters qf personal law. The cop.
stitutional provisions on equality in Kenya's Bill of R.lghtS are qualified to the
extent strictly necessary for the application of 1.\/Iusl.1rn law before the kadhig
courts, to persons who profess the Muslim religion, m. mz.ttter.s re}ating to per-
sonal status, marriage, divorce and inheritance)°8 while in N.lgerla, each state
is empowered to establish sharia courts of appeal to determine appeals from
lower courts in matters of Islamic personal law.!??

Notwithstanding the fact that Nigeria's Constitution restrains sharia and
kadhi courts to personal law matters specifically, Northern states in Nigeria
have expanded the jurisdiction of Islamic courts to include criminal proceed-
ings.200 It was Zamfara that led the way as the first State in Nigeria to fully
incorporate sharia, 2% a trend which has been emulated by other northemn
states and others with large Muslim populations.2%?

Those that advocate for the establishment religious courts dispensing
[slamic law usually point out that ‘sharia provides a complete code which a
true Muslim is bound to respect and practice’203 It is also argued that kadhi
courts ‘satisfy the Muslim community’s demand for a court that would admin-
ister personal laws as Islam requires'204 In both countries, opponents have
objected to certain aspects of the jurisdiction of religious courts. Sections of the
Christian leadership in Kenya litigated against State recognition and funding

196  Article 112, Constitution of Nigeria (1999)-

197 Article 170, Constitution of Kenya (2010).

198  Article 24(4), Constitution of Kenya (2010).

199 Bose, A. “Do all Roads Lead to Islamic Radicalism? A Comparison of Islamic Laws in India
and Nigeria” Georgia Journal of International and Comparative Law, vol. 32, 2004, P- 789-
Where established, a sharia court of appeal is headed by a grand khadi (or chief judge).It
is left to the respective state to prescribe such other khadis as may be necessary. See, Bose,
A.“Do all Roads Lead to Islamic Radicalism? A Comparison of Islamic Laws in India and
Nigeria." p. 790.

200 Rudolph, Peters. “The Re-Islamization of Criminal Law in Northern Nigeria and the
Judiciary: The Safiyyatu Hussaini Case." Sheria, justice and legal Order, edited by Brill
2020, pp. 600-601.

201 Bose, A. “Do all Roads Lead to Islamic Radicalism? A Comparison of Islamic Laws 0 India

and Nigeria” p. 791.

202 Bose, A. “Do all Roads Lead to Islamic Radicalism? A Comparison of Islamic Law$ in India

and Nigeria.” p. 791.

203  Ebeku, Kaniye. “Beyond Terrorism: Boko Haram Attacks and National Constitutilrmal

Questiors in Nigeria.” p.16.

204 Bose, A. “Do all Roads Lead to Islamic Rad

ST , . India
and Nigeria,” p. 78g. icalism? A Comparison of Islamic Laws "
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for religious courts arguing that it defeats the very essence of the principl
state-secularism upon which the country is founded.205 The alsg ::zilp et}?f
case against the geographical spread of kadhi courts beyond tl{e initial cc:re t (i
strip.26 In Nigeria, those in favour of the constitutional project com alsa'a
about attempts by northern states to expand the jurisdiction of kadhi copurltz
to cover criminal law. Already, the comprehensive implementation of sharia
in northern states has led to the imposition of sentences more severe than are
provided by the Penal Code.2%7 For instance, adultery now carries the penalty
of death by stoning instead of two years imprisonment, fine, or both under
the Penal Code; the penalty for apostasy, which has never been an offence in
Nigeria, is also death; in the case of theft or stealing, a limb may be cut from

the body.2%8

3412  US Non-Entanglement Policy
The US ‘non-entanglement policy’ is diametrically opposed to the model
applied in France, Turkey, Kenya and Nigeria in the sense that it erects a high
wall between the public purse and the needs of religious institutions. The US
policy rests on different considerations altogether. Alive to the oppressive
European experience of Christendom that made little distinction between
tithes and taxes, church and state, the US designed a secular dispensation
whereby public resources are guarded against the endless religious needs.
The US policy position on this aspect was articulated best in the most influ-
14209 in which the US Supreme Court spoke

ential case of Lemon v Kurlzma
strongly against the use of public resources in Rhode Island to supplement the

salaries of teachers of secular subjects in non-public elementary schools, and
Pennsylvania’s policy of providing financial support to non-public elemen-
tary and secondary schools by way of reimbursement for the cost of teachers’

salaries, textbooks, and instructional materials in specified secular subjects.

In addition to pointing out the potential of the administration of such pro-

grammes degenerating into political contests, the US Supreme Court warned
that State surveillance over these mechanisms was likely to lead to unnecessary
entanglement with religion, the very mischief the First Amendment sought to

205 See the arguments advanced byRevjesseKamau in the Jesse Kamau & 25 Others v Attorney
General (2010).

206 Jesse Kamaw and 25 others v Attorney

207 See, for instance, Nmehielle, Vo. “
Implement or not to Implement, the Constitutio

208 Nmehielle, VO. “Sharia Law in The Northern States of Nigeri
Implement, the Constitutionality is the Question.” pp- 732-733

209 g1 Supreme Court 2105 (1971)-

General and Others. (2010)- :
Sharia Law in The Northern States of Nigeria: To

nality is the Question.” pp: 732-733
a: To Implement or not to
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ameliorate. While acknowledging that both states had ta\’ken some measyreg
to ensure that only teachers of secular subjects in. p'arof:h1al schools would pe
subsidised, Chief Justice Warren Burger held that 1t' is difficult to ensure teach-
wrs in religious schools stick to the secular agenda in the course of their work,
Justice Burger recognised that

[a] dedicated religious person, teaching in a school éfﬁliated with hig
or her faith and operated to inculcate its tenets, will inevitably experi-
ence great difficulty in remaining religiously neutral ... With the best
intentions such a teacher would find it hard to make a total separatiop
between secular teaching and religious doctrine.?!

However, in an earlier decision, Eversonv Board of Education of Ewing TP et q[ 21
the US Supreme Court approved a New Jersey transport reimbursement pro-
gramme meant for parents with children in both public and religious schools,
According to the US Supreme Court, since the programme applied equally to
all regardless of religion; and no money was given to religious schools under
the scheme, the secular principle of State was not defiled.

342 - State-Secularism and the Politicisation of Religion

In discussing religion and politics, a distinction ought to be made between
the politicisation of religious items and the ‘religionisation’ of politics. The
former is part and parcel of normal secular dispensation, as political actors
have to take positions on religious issues such as abortion and homosexuality.
In the US, the Republican Party champions for value-based issues like school
prayers and laws against abortion and homosexuality.2!2 While political actors
may articulate opinions on religious issues, it is generally problematic for secu-
lar states to found politics or political groups on religion. In this connection,
Turkey, Kenya, Nigeria and Uganda legislate against the exploitation of religion
as the basis for political parties,

Througha combination of various Republican laws, such as the Constitution
the Political Parties’ Law, the Law of Associations, and the Criminal Code
Turkey enforces the constitutional requirement that ‘sacred religious feelings
shall not be involved in state affairs and politics.213 Under this framework, it’S

210 P 2ng,

211 67 Supreme Court 50 ;
4. Decided 19 Feb
212 Pynn, Ronald, E, 9 february 1947.

&
American Politics: ¢ j ; wcCB, Brown
Benchmark Pub, 1993, p. 240 s: Changing Expectations, 4th ed.,
213 Toprak, B, “Islam ; h5
L » bular paragreP
Turkey's Constitution (1982). Dy Seniden Prea
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prohibited to exploit or abuse religion, religious feelings or things held sacred
by religion with a view to causing the social, economic, political or legal order
of the State to be based on religious precepts, or for the purpose of securing
political or personal interest or influence.? It is also criminal to take advan-
tage of religion for purposes of propaganda or personal gain.215 The 1995 elec-
tions, which put Prime Minister Necmettin Erbakan’s Islamist Welfare Party
in power, exemplify this aspect of Turkey’s democracy216 Due to the fear that
the Islamist party would renege on the Kemalist secular philosophy, the mili-
tary, supported by judicial, political, media, and civil society actors, pressured
Erbakan to resign for betraying the secular ideals upon which the State s pre-
mised.?"” Similarly, after the 1999 elections, Ms Merve Kavakci was denied the
opportunity to take oath as a Member of Parliament while donned in a heads-
carf (hijab)*'® The attempt to take oath while dressed in hijab was interpreted
as an anomaly even in the absence of explicit rules of procedure barring hijab
in Parliament. According to Kim Shively,

[t]he very presence of a veiled woman in the Parliament of the secu-
lar Turkish Republic provoked a reaction so intense and pervasive that
the Turkish government erupted in condemnation, citizens took to the
streets in protest, and the woman herself ended up barred from her job
and stripped of her citizenship.?1?

Similar to Turkey, Kenya, Nigeria and Uganda forbid the founding of political
parties on religious basis.?20 They also bar political parties from using words,
slogans, emblems or symbols with the potential of arousing religious divisions.
Nigeria's electoral laws go as far as proscribing political campaigns based on
religion.22!

214  Article 24, Turkey’s Constitution (1982).

215  Kuru, AT. Secularism and State Policies toward Religion. p.162.

216 Kuru, AT. Secularism and State Policies toward Religion. p.162.

217 Kuru, AT. Secularism and State Policies toward Religion. p.162.

218  Shively, K. “Religious Bodies and the Secular State: The Merve Kavakci Affair” Journal of
Middle East Women's Studies, vol. 1, 2005, p. 46.

219 Shively, k. “Religious Bodies and the Secular State: The Merve Kavakci Affair.” p. 46.

220 Article g1(2), Constitution of Kenya (2010); Section 222, Constitution of the Federal
Republic of Nigeria (1999); Article 71, Constitution of the Republic of Uganda (1995)-

221 Section 102, Electoral Act, Nigeria.
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Part 4: The Right to Freedom of Religion: Case Study of the
Treatment of Religion in Educational Institutions

The discussion in Part 3 reveals the diversity of the practice of State-secularigp,
and the difficulty in identifying any common thread. Building on that digey.
sion, I demonstrate that despite ratifying the major international human rights
instruments,?22 and the constitutionalising of their provisions on the right ,
freedom of religion, including the freedom to manifest religious belief, emerg-
ing judicial jurisprudence in Kenya and Uganda is against open manifestation
of religion through religious attire (in Kenya) and through the observance of
the Sabbath (in Kenya and Uganda). I argue further that notwithstanding the
finding above that there is no standard practice of state-secularism, this restric-
tive approach is based on a common but warped understanding of the concept
of state secularism, which equates it to animosity toward external manifesta-
tion of religion. In this regard, the reforms in France since 2004 (eliminating
religious manifestation from the public sphere) and Turkey (during the mate-
rial time) could have influenced Kenya’s initial judicial jurisprudence on reli-
gious attire; while the changes in Turkey in the last decade (reconsidering the
erstwhile tough secular stance on religious dressing) may have contributed to
the attempts to review the judicial policy in the country. With regards to reli-
gious instruction, all the African study countries continue the colonial legacy
of using the westernised educational platforms as forums for evangelism?®
sometimes without providing alternatives to accommodate the wishes of par-
ents and guardians for children that belong to other religions or to no religion
at all, contrary to international human rights law.24

I focus on the right to freedom of religion because there is a direct CoE:
lation between it and the concept of state-secularism. Indeed, it is a trunsrjn
that secular states guarantee the right to freedom of religion and a Col{ﬂﬂg'zi
secularism depends on the ‘amount’ of religious freedom its people enjoy:

— s ights on
222 Kenya acceded to the International Covenant on Civil and Political Rights

1 May 1972, while Uganda did so on 21 June 1995. https:/ Jtreaties.un.org/ pagesg lz‘;
Details.aspx?src=TREATY&rntdsg_no:IV-4&chapter:4&ciang=—e“' Accestt
18 September 2020.
223  Albeit with some modifications.
224 CCPR General Comment 22,1994, UN Doc HRI/GEN/1/Rev at pp. 35, 6. e of state"
225 Thisis the reason why, even in the absence of express recognition of the princip Furoped
secularism or neutrality in the European Convention on Human Rights, th‘:ﬂ-satiou 0
Court on Human Rights’ jurisprudence acknowledges its usefulness in t‘-;‘e rfF ;e of
the right to freedom of religion. See, for instance, Martinez-Torromn, Javier. D-ffereﬂt
Religion in the European Convention on Human Rights under the Influence 0

ing 10
i co[dmg t
European traditions.” www.pass.va/content/dam Accessed on 16 April 2015 Ac
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I highlight educational institutions because they have proven to be the main
battlefronts in the contest between those who seek a bigger role for religion
in the public sphere and those in favour of strict limitations to the freedom to
manifest religion.?26

International human rights law has evolved principles that constitute the
right to freedom of religion. Using this normative framework, I now track
the practice of the right to freedom of religion in educational institutions in

the study countries.

41 The Normative Framework: The Right to Freedom of Religion
in International Human Rights Law

To the extent that the right to freedom of thought, conscience and religion is
carried in all major human rights instruments,??’ it is an entrenched member
of the human rights family. This freedom has ‘internal’ and ‘external’ compo-
nents.228 The internal constituent of the right is ‘psychological’ or ‘mental’ in
the sense that it is ‘primarily a matter of individual conscience'?2? It entails the
freedom of thought or belief in certain religious doctrines. The external ele-
ment is about the freedom to manifest one’s religion.23° A believer may mani-
fest their religion by engaging in an inexhaustible list of observable religious

phenomena, which include the following freedoms:

To worship or assemble in connection with a religion or belief, and to
establish and maintain places for these purposes;

the Human Rights Committee: ‘The fact that a religion is recognised as a state religion
or that it is established as official or traditional or that its followers comprise the major-
ity of the population, shall not result in any impairment of the enjoyment of any of the
rights under the Covenant, including articles 18 and 27, nor in any discrimination against

adherents to other religions or non-believers. C CPR General Comment 22,1994, UN Doc

HRI/GEN/1/Rev at p. 35, 9.

226 Ahmet Kuru observed that historical and contemporary
Turkey and the US ‘have pointed to education as the main battle
controversies, See, Kuru, AT. “Passive and assertive secularism: h
Ideological Struggles, and State Polices toward Religion.” p. 569.

227  See, for instance, article 18, UDHR; article 18, CCPR; and article 8, African Charter.

228  Attiya Waris, however, breaks the right to freedom of religion into first, the extent to
which a particular religion may be recognised by a state and secondly the freedom to
exercise it, see, Waris, Attiya. “Making a mountain out of a molehill: The protection of the:
right to the freedom of religion of the Muslim religious minority in Kenya's Constitution.
International Journal on Minority and Group Rights vol. 14, 2007, P- 25.

229  Leyla Sahin v Turkey, ECtHR Judgement of 10 November 2005, para. 105

230  Leyla Sahin v Turkey, ECtHR, para. 105.

debates on secularism in France,
field in state-religion
istorical Conditions,
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To establish and maintain appropriate charitable or humanitarjap
institutions;

To make, acquire and use to an adequate extent the necessary articles
and materials related to the rites or customs of a religion or belief;

To write, issue and disseminate relevant publications in these areas;

To teach a religion or belief in places suitable for these purposes;

To solicit and receive voluntary financial and other contributions from
individuals and institutions;

To train, appoint, elect or designate by succession appropriate leaders
called for by the requirements and standards of any religion or belief;

To observe days of rest and to celebrate holidays and ceremonies in
accordance with the precepts of one’s religion or belief; and

To establish and maintain communications with individuals and com-
munities in matters of religion and belief at the national and interna-
tional levels.?3!

This broad terrain of observable religious phenomena situates the right to free-
dom of religion within an interlocking web consisting nine or so other gen-
eral liberties, namely: freedom of communication and expression; freedom of
association; freedom of peaceful assembly; freedom of political participation;
freedom of movement; economic liberties; privacy and autonomy in the areas
of home, family, sexuality and reproduction; and freedom to follow an ethic,
plan of life, lifestyle, or traditional way of living,232

The right to freedom of religion liberates individuals from coercion which
would impair their freedom to adopt a religion of their own choice.23% This
principle was affirmed in the case of Free Legal Assistance Group and Others
v Zaire*3* where the African Commission on Human and Peoples’ Rights
(the African Commission) declared the harassment and arbitrary arrests of
members of a religious sect, Jehovah Witness, a violation of Article 8 of the
Africarf Charter on Human and Peoples’ Rights (African Charter). The African
CDml:IllSSi[)n has also spoken against sharia courts’ jurisdiction over non-
Muslims in Sudan, finding that ‘it is fundamentally unjust that religious laws

231 Article 6, unga,
Discrimination Bas

232 Nickel, JW. “Who
2005, p. 943.

233  Article18(2) International C
' o ‘o s ;
234 Free Legal Assistance Group venant on Civil and Political Rights of 1976.

, 1)
100/93 (1995). and Others v Zaire, ACmHPR Comm. No. 25/89, 47/9% 519

Iifciarat{mjz on the Elimination of All Forms of Intolerance and of
Ne on Religion or Belief, UN A[RES/36/55 25 November 1981.
eeds Freedom of Relj gion?” University of Colorado Law Review, vol. 76
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hould be applied against non-adherents of the religion’20s

:cenarios, the right to freedom of religion excluder; iiilzill;nc]l.lscrézovrie: (t)}f1 -

of the state to determine whether religious beliefs or the means used ?o enfp[::srgt.

such beliefs are legitimate'?3°

While adults are entitled to adopt a religion of their own choice, it is incum-
bent upon parents or legal guardians to identify for their children the religious
and moral education which they consider appropriate.237 Reigning interna-
tional human rights law principles recognise the liberty of parents or legal

ardians ‘to organise the life within the family in accordance with their reli-
gion or belief, bearing in mind the moral education in which they believe the
child should be brought up.#38 In the case of children not under the due care
of any parent or guardian, it is advised that their views on religion or belief
be taken into consideration, the best interests’ principle being the guiding
philosophy.?3? Consistent with this overarching framework is the requirement
that children be brought up in a manner that is not injurious to their physical
or mental health or their full development.24© :

In public schools and other institutions of learning, the right to freedom
of religion means refraining from instruction of a particular religion of belief,
qunless provision is made for non-discriminatory exemptions or alternatives
that would accommodate the wishes of parents and guardians'?*! However,
education in subjects like the general history of religions and ethics may be
offered to all students in public schools so long as it is delivered in a neutral
and objective manner.?*? HLEGH _-

Like other human rights, the right to freedom of thought, conscience and
religion is subject to limitations meant to protect public safety, order, health,
or morals or the fundamental rights and freedoms of others.##* It is also gener-
ally understood that the protection of the right to freedom of religion does not

235 Amnesty International and Others v Sudan, ACmHPR Comm. 48/90, 50/91, 89/93 (1999),

para. 73.

236 Case of Manoussakis and Others v Greece, ECtHR
para. 47.

237  Article 18(4), International Covenant on Civil and Political Rights of 1976.

238  Article 5(1), UNGA, Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief.

239 Article 5(4), UNGA, Declaration on the Llimination of All Form
of Discrimination Based on Religion or Belief.

240 Article 5(5), UNGA, Declaration on the Elimination of All
Discrimination Based on Religion or Belief.

241 CCPR, General Comment 22, 35.

242 CCPR, General Comment 22, 6.

243 See, article 18(3), International Covenant on Civil and Political Rights.

Judgment of 26 September 1996,

s of Intolerance and

Forms of Intolerance and of
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hich ‘may amount to propaganda for war or advocacy of
national, racial or religious hatred that constitutef? inciter,nent to discrimina-
tion, hostility or violence'2** However, since the ‘internal componc-:nt of the
right to freedom of religion operates within the ljealm of the conscience anq
therefore has no immediate implications on public safety, order, health, or the
rights of others, it is arguably absolute. This is because the human FO_HSCience
is inviolable. A final point to note is that the right to fI'EEdOII‘-l c.)f religion is not
restricted in its application to traditional religions or to religions and beliefs

with institutional characteristics.2*®

cover any practices w

42  TheRight to Freedom of Religion in the Study Cau.rzifries |

All the study countries articulate the right to freedom of religion either through
the constitution or other important legislations or instruments. The French
Declaration of the Rights of Man and the Citizen (1789) long established that
‘no one should be disturbed for his opinions, even in religion, provided that
their manifestation does not trouble public order as established by law’246
In 1905, this right was extended through the enactment of penal sanctions

providing

[f]or the punishment of those who utilise violent acts or threats against
an individual (creating either fear of job loss or causing injury to the indi-
vidual's person, family, or wealth) to force that individual to participate,
or to refrain from participating, in a religion.2*7

Article 24 of Turkey’s Constitution guarantees everyone the right to freedom
of conscience, belief and religion and the free exercise of religious activities
like prayers, worship and religious services. The provision also forbids censor-
ship or persecution of individuals and groups on the basis of their religious
beliefs or convictions. Apart from compulsory instruction in religious culture
and morals as part of the curricula of primary and secondary schools through
which the State ensures that pupils/students are first exposed to ‘acceptable’

244 CCPR, General Comment 22, 7.

245 CCPR, General Comment 22, .

246  Article 10 of the Declaration, The Declaration was approved by the National Assembly of
France on 26 August 178g.

247  See Robert, Jacques. “Religious libe
Law Review, 2003, p. 644;
of 1905.

\ rty and French secularism.” Brigham Young University
quotingarticle 31 of the Law of 190s; quotingarticle 31 of the LaW
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interpretation of Islam before learning other religious teachings 248 Turkey's
Constitution directs that other religious education and instruction shall be
a matter for individual choice, with the decision in the case of minors being
taken by their legal guardians.?*? In sync with the international normative
framework discussed above, all human rights in Turkey are subject to limi-
tations. More specifically, the enjoyment of the right to freedom of religion
should not threaten the indivisible integrity of the State with its territory and
nation, and the existence of the democratic and secular order of the Republic
based on human rights.250

The US, like France and Turkey, is faithful to the secular tradition of protect-
ing the right to freedom of conscience, thought and faith for its Constitution
recognises the liberty of everyone to profess a belief or disbelief in any reli-
gion.?! This entitlement has been given great impetus by the jurisprudence
of the US Supreme Court. In Wallace v Jaffree,?52 Justice John Paul Stevens was
categorical that |

[t]he First Amendment was adopted to curtail the power of Congress
to interfere with the individual’s freedom to believe, to worship, and to
express himself in accordance with the dictates of his own conscience.253

In the case of State of Wisconsin v Jonas Yoder,?>* the US Supreme Court upheld
the wish of Amish parents to exempt their children (who had studied up to
grade eight) from a Wisconsin State policy, which made it mandatory for all
children to attend school till grade twelve. The US Supreme Court agreed with
the Amish parents that their religion, which teaches simple non-competitive
Christian life un-obsessed with material success, should be shielded from the
domineering values taught by modern educational systems. The US highest
judicial tribunal exalted the place of religious freedom in relation to other

248  All students/pupils in Turkey are exposed to State designed religious (Islamic) curricu-
lum. Gunn, TJ. “French Secularism as Utopia and Myth.”. Houston Law Review, vol. 42,
2006, p. 82.

249  The Turkish State, however, reserves for itself the task of supervising and controlling edu-
cation and instruction in religion and ethics.

250 Article 14, Turkish Constitution.

251 See, the First Amendment.

252 Wallacev Jaffree (1985) The Supreme Court of the United States,

253 Wallace v Jaffree (1985).

254 State of Wisconsin v Jonas Yoder (1972) The Supreme Court of the United States.
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competing interests like education and recognised the place of parental djye,.
tion in the religious upbringing and education of their children.255

Kenya's resolve to assert a secular constitutional order through religious freq.
dom starts at the very beginning; in its preamble. Here, the people announce
their pride ‘in the ethnic, cultural and religious diversity of the nation’256 g
it is in the Bill of Rights that the State’s equal treatment policy towards religion
is effectively conveyed. In the first instance, there is a promise to treat everyone
equally and to bar discrimination on an elaborate list of grounds, including
religion and conscience.?> Ultimately, Kenya’s Constitution guarantees that;

(1) Every person has the right to freedom of conscience, religion, though,
belief and opinion.
(2) Every person has the right, either individually or in community with
others, in public or in private, to manifest any religion or belief through
worship, practice, teaching or observance, including observance of a day
of worship.
(3) A person may not be denied access to any institution, employment
or facility, or the enjoyment of any right, because of the person’s belief
~or religion.
(4) A person shall not be compelled to act, or engage in any act, that is
contrary to the person’s belief or religion.258

The exercise of these rights is subject to limitations that are

[r]easonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant
factors, including ~ the nature of the right or fundamental freedom; the
importance of the purpose of the limitation; the nature and extent of
the limitation; the need to ensure that the enjoyment of rights and fun-
damental freedoms by any individual does not prejudice the rights and

255  Chief Justice Burger held: ‘Long before there was general acknowledgement of the need
for universal formal education, the Religion Clauses had specifically and firmly fixed the
right to free exercise of religious beliefs, and buttressing this fundamental right was n
equally firm, even if less explicit, prohibition against the establishment of any religion by
government. The values underlying these two provisions relating to religion Jave been

zea.lou'sly protected, sometimes even at the expense of other interests of admittedly high
social importance,

256 Preambular para. 8.

257  Article 27(4), Constitution of Kenya (

i 2010).
258  Article 32, Constitution of Kenya ( )

2010),
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fundamental freedoms of others; and the relation between the limitation
and its purpose and whether there are less restrictive means to achieve
the purpose ...*>

Aswith all the above study countries, the rightto freedom of religion in Nigeria's
Constitution is modelled along international human rights law principles. To
begin with, Nigeria's Bill of Rights prohibits discrimination on an elaborate
list of categories,26 including specifically the ground of religion.26! There is
also express constitutional guarantee of the right to freedom of thought, con-
science and religion.2%% In exercise of this right, a person may change religion
or belief, and may freely manifest and propagate such faith through worship,
teaching, practice and observance.?63 Nigeria's Constitution additionally pro-
tects persons in educational institutions from forceful religious instruction,
practices and ceremonies of denominations to which they do not belong2%*
At the same time, religious denominations that own or run educational insti-
tutions are entitled, at their facilities, to offer religious instruction to students
or pupils that are followers of their faith.265

The enjoyment of the right to freedom of religion in Nigeria is subject to
internal and external of limitations.266 The internal limitation, which is carried
in the very article that articulates the religious liberty, provides that the right
to freedom of religion does not entitle one to belong or take part in activities

259 Article 24, Constitution of Kenya (2010).

260 The other grounds include: place of origin, sex, status, ethnic or linguistic association
or ties.

261  Section15(2), 1999 Constitution of Nigeria; section 42(1) 1999 Constitution of Nigeria.

262 Section 38(1), 1999 Constitution of Nigeria.

263  Section 38(1), 1999 Constitution of Nigeria.

264  Section 38(2), 1999 Constitution of Nigeria.

265 Section 38(3), 1999 Constitution of Nigeria. Since the colonial times: “The different
Christian missions used school as an organ of religious instruction, character formation,
skill acquisition and initiation into the three basic elements of reading, writing and arith-
metic. Among other crucial roles of the missionary enterprise were the establishment of
mission hospitals and leprosy settlements; agriculture and farm settlements and provid-
ing worthwhile training and jobs for Africans in Nigeria. The missionary team included
white missionaries, a medical man, an ordained educationalist and a horticulturalist
(African Missions 2010:15). Some have commented that the rapid expansion of fa‘d“lca'
tion, particularly in southern Nigeria, was actually the accidental outcome of mission-
ary rivalry between Catholic and Protestant Missionaries rather than the res.,ult of an
altruistic policy to provide expanded educational opportunities for the Nigerian pope-
lace (Bassey 1997:47)." See — Miracle, Ajah. “Religious education and nation-building in
Nigeria” Stellenbosch Theological Journal, Vol 1, No 2, 2015, PP- 263282, PP 267-269.

266 See, Nwauche, Enyinna. S. “Law, Religion and Human Rights in Nigeria." p. 36
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of secret societies.267 In this regard, in Henry O Awoniyi & ORS v The Registereq
Trustees of the Rosicrucian Order, AMORC (NIG),%%® the Supreme Court of
Nigeria determined that an organisation whose aim is stated as being to vital-
ise and prolong human life, whose documents openly describe it as secret, ang
which engages in occult teachings, qualifies to be called a secret society; angq is
therefore unlawful. The external limitation clause replicates that found in the
CCPR,; it states:

Nothing in sections 37, 38, 39, 40 and 41 of this Constitution shall inval;-
date any law that is reasonably justifiable in a democratic society (a) in
the interest of defence, public safety, public order, public morality or
public health; or (b) for the purpose of protecting the rights and freedom
of other persons.269

In Uganda, there is a commitment ‘to promote a culture of cooperation, under-
standing, appreciation, tolerance and respect for each other’s customs, tradi-
tions and beliefs’?° and to eliminate discrimination on the ground of religion,
among others.?” Additionally, Uganda protects the freedom of thought, con-
science and belief272 as well as the

[flreedom to practice any religion and manifest such practice which
shall include the right to belong to and participate in the practices of

267  Section 38(4), 1999 Nigerian Constitution. By ‘secret society’ is meant ‘any society, asso-
ciation, group or body of persons (whether registered or not) (a) that uses secret signs,
oaths, rites or symbols and which is formed to promote a cause, the purpose or part of
the purpose of which is to foster the interest of its members and to aid one another under
any circumstances without due regard to merit, fair play or justice to the detriment of
the legitimate interest of those who are not members; (b) the membership of which is
incompatible with the function or dignity of any public office under this Constitution
and whose members are sworn to observe oaths of secrecy; or (c) the activities of which
are not known to the public at large, the names of whose members are kept secret and

whose meetings and other activities are held in secret’ See — Section 318, 1999 Nigerian
Constitution.

268 Hen.g: O Awoniyi & ORS v The Registered Trustees of the Rosicrucian Order; AMORC (NIG),
available at https://lawcaren

e igeria.com/henry-o-awoniyi-ors-v-the-reg-trustees-of-the
-rosicrucian-order-amorc-nj

' g Accessed 30 September 2020.
269 Article 45(1),1999 Nigerian Constitution,

270 Constitution of the Republic of U joct] .
onsti ganda, 1995, i e
Directive Principles of State Poli iy e Ot

: Cy on ‘natj i ilitv'
271 Article 21(3), Constitution of Ug onsl iy stabiliys

. anda, 1995,
272 Article 29(1)(b), Constitution of Uganda, 1995
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any religious body or organisation in a manner consistent with the
constitution.2”

Further, every person in Uganda has the right to ‘enjoy, practice, profess, main-
tain and promaote any culture, cultural institution, language, tradition, creed,
or religion in community with others274

In line with the international principles, the enjoyment of religious freedom
in Uganda applies only to the extent that such liberty does not prejudice the
fundamental human rights and freedoms of others or the public interest.275
In this connection, the Constitutional Court of Uganda has made a distinc-
tion between the freedom of thought or conscience, which involves holding to
one’s beliefs freely, and the freedom to manifest one’s religion or belief, The for-
mer is absolute in the sense that it cannot be subjected to coercion or compul-
sion. The latter ‘is subject to such limitations that are necessary in the public
interest, which limitations have to be prescribed by law and are necessary in a
democratic society’276

With near unanimity, all the study countries incorporate the right to free-
dom of religion in their constitutions. It is a sign that the right to freedom of
religion is a critical component for secular dispensations, and also that there is
general consensus on its meaning.

4.3 Religious Instruction in Comparative Perspective
With the exception of the US and to alimited extent France, all the other study
countries support some form of religious instruction using public resources.
Much as religious instruction in Turkey and France is for secular ends; for
the African study countries, religious instruction is a continuation of the
missionary and colonial legacy which is mainly to the detriment of African
religion. This preferential system continues to thrive even with the normative
international and municipal framework on the right to freedom of religion
discussed above. |

Turkey offers compulsory instruction in religious culture and morals in pri-
mary and secondary schools?” to provide doctrinal support for the ideals of

273  Article 29(1)(c), Constitution of Uganda, 1995.

274  Article 37, Constitution of Uganda, 1995.

275  Article 43(1), Constitution of Uganda, 1995.

276 Constitutional Court of Uganda Petition No 15 of 2006 — involving Caroline Turyatemba,
Allan Elwana Okiror, Ogwang Richard, Ephraim Byamukama and Barham Banyenzaki
against the Attorney General and the Uganda Land Commission. ]

77 Al studentspupils in Turkey are exposed to State designed religious (Islamic) curricu-
lum. Gunn, TJ. “French Secularism as Utopia and Myth." p. go.

Scanned with CamScanner



- AMBAN]

the Kemal Atatiirk revolution®7® and to minimise f:l?an(:(?s of fur?dam,emalist
Islam radicalising young learners.?” Controlled religious instruction was cqp,.
sidered desirable in the post-revolution era not only because the Kemalisy's
had overthrown a caliphate, the Ottoman Empire, but- also the_y insisted op
a secular democratic order — a very rare develop'ment in the l\f‘hddle East.280
Sustaining the quite radical secular democratlc. order required appropri-
ate theology, which the State undertook to !:)lffer 11.1 the fqm (.Jf compulsory
religious instruction.?8! Today, controlled religious mstr}u:tlon in schools can
also be seen as a response to fundamentalist Islam, which many commenta-
tors blame for the escalating cases of terrorism in the region and beyond,2s2
Thus, compulsory religious instruction in Turkey aims at exposing learners to
‘acceptable’ interpretation of Islam both to sustain the secular and democratic
ideals of the State and to neutralise Islamic radicalism.?%3

As a general principle France does not oblige religious instruction in edu-
cational institutions. However, there are limited exceptions to this rule,
Religious communities in France are availed the latitude to operate chaplain-
cies meant to offer religious counselling and instruction to students within
school compounds.28* In public schools where chaplaincies are not estab-
lished, school schedules are normally changed in order to allow learners to
receive religious instruction outside public schools.?85 In fact, it is a legal
requirement for schools to close one additional day every week to give parents
a chance to present their children to catechism classes of choice.?86 In addi-
tion, Alsace and Moselle are exempted from the general rule proscribing reli-
gious instruction?®” because the regions were under the control of Germany at

278  Danforth, Nicholas. “Ideology and Pragmatism in Turkish foreign policy: From Atatiirk to
the AKP." Turkish Policy Quarterly, 2008, p. 88.

279  Brown, James. “Islamic Fundamentalism and Turkey” Journal of Political and Military
Sociology, vol. 16, no. 2, 1988, pp. 235—246.

280  Kuru, AT. “Passive and Assertive Secularism”, pp. 14, 27, and 163-164.

281 Danforth, Nicholas. “Ideology and Pragmatism in Turkish Foreign Policy: From Atatiirk to
the AKP; p. 88,

282 See, Minkiewicz, Margot Stariczyk. “Interdependencies between religion, fundamen-
talism and terrorism” Ewropean Journal of Science and Theology, vol. 16, no. 4, 202%
Pp. 101-113,

283 All students/pupils in Turkey are exposed to State designed religious (Islamic) curricts
lum. Gunn, TJ. “French Secularism as Utopia and Myth.” p. go.

284 Gunn, T). “French Secularism as Utopia and Myth.” p. go.
285  Troper, M. “French Secularism,

286  Troper, M. “French Secularism,
287  Gunn, TJ. “French Secularism a

or Laicité” p. 1277.
or Laicité” p-1277.
s Utopia and Myth.” p. go.
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the point the s.ecular orfif?r was estszhshed.,?-ﬁ8 E-{ecent]y, France introduced the
‘secular teaching of religious facts’ ostensibly in reaction to religious radj
. - ical-

ism believed to be responsible for a number of terror attacks in the country.289

The US disentangles itself from religion by maintaining a safe distt;yl'w
between public educational institutions and faith-based activities includine
religious instruction. In People of State of Illinois ex rel. McCollum v Board oi
Education of School District No 71, Champaign County, Illinois, et al,2%° the US
supreme Court declared a programme whereby a consortium of religious
groups would organise weekly doctrinal classes for pupils whose parents con-
sented to the scheme unconstitutional. The US Supreme Court ruled against
the use of buildings belonging to public schools for religious instruction and
the invaluable aid given to religious sects to inculcate their beliefs. The US
Supreme Court concluded that the influence exerted upon children by their
institutions of learning to attend religious classes was offensive to the First
Amendment.2? According to Justice Felix Frankfurter, ‘in no activity of the
gtate is it more vital to keep out divisive forces than in its schools, to avoid con-
fusing, not to say fusing, what the Constitution sought to keep strictly apart.?%2
In another decision, Wallace v Jaffree, the US Supreme Court found an Alabama
statute, which sought to introduce voluntary prayer in addition to meditation
in schools as falling below the constitutional muster. In Lemonv Kurtzman the
US Supreme Court disapproved the use of public resources to fund salaries of
teachers of secular subjects, textbooks, and instructional materials in speci-
fied secular subjects in non-public elementary schools arguing mainly that
this was likely to lead to unnecessary entanglement with religion. However, US
Supreme Court certified a transport reimbursement programme for parents
with children in both public and religious schools that applied equally to all
regardless of religion and did not transfer monies to religious schools.293 These
precedents illustrate that the US secular policy stands for separation between
public schools and religious activities such as prayer and instruction.

F el I e

288 Carrola, Alison and Zanoun, Louisa. “The view from the border: a comparative study
of autonomism in Alsace and the Moselle, 1918-29." European Review of History = Revue
europe’enne d'histoire, vol. 18, no. 4, 2011, P- 476.

289  See, “The Fine Line of Teaching Religion in France’s Secular Schools.
www.thelocal.fr/20171020/ tl‘le-ﬁne~line—of-l:eaching—religion‘il‘l'rlr ances-
Accessed on 18 September 2020.

290 68 Supreme Court 461.

:91 Page 466. As per Black J.

222 Page 475. As per Frankfurter J.

3 Eversony Board of Education of Ewing TP et al.

" The Local. https://
secular—sclmols.

|
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Religious instruction is part of the national school curriculums of Kenya,
Nigeria and Uganda. The African study countries are similar in three impoy-
tant respects. First, in all of them, religious instruction as a feature of formg]
educational institutions was started by missionaries prior to colonialism, 2%
British colonial regimes accommodated and even encouraged particularly
the Christian missionary influence in education. Second, despite post-
independence secular and developmental educational policies, the respec-
tive curriculums continue to accommodate instruction in Christian, Hindy
and Islamic religions — at their best. At their worst, the systems favour only
either Abrahamic religion. Finally, in all cases there is limited room for
African religion.

4.31 The Missionary and Colonial Roots
Christianity as a predominant missionary religion was first introduced to Kenya
by Portuguese explorers and traders in the early 16th century.?%5 However, the
Portuguese were unsuccessful in founding notable educational institutions
despite inhabiting the Kenyan coast for nearly three centuries.?%¢ It was not
until the 1840s — with the arrival of Ludwig Krapf and Johann Rebmann both of
the Church Missionary Society (cMs) — that proper foundation for missionary
education was laid.2%7 The initial motivation of the Christian missionaries was
to evangelise the native Africans.298 But the missionaries soon realised that
evangelism would be impossible without basic literacy in western methods
and a general appreciation of its civilisation. This necessitated the establish-
ment of formal schools,2%° which still characterise Christian missionary work
in Kenya today.

When colonialism commenced in earnest after the 1890s, Christian mis-
sionary education:.complemented the British imperial policy “to correct and

294 Lekwat, Barnaba B. “The development of religious education in Nigeria. Barnaba Bariyakaad
Lekwat, 1984.

295 Chandra Richard, De Silva. “Indian Ocean but not African Sea” Journal of Black Studies,
vol. 29, no. 5, 1999, pp. 684—694.

296  Itolondo, Wilfrida. “The role and status of Christian Religious Education in the school curr
riculum in Kenya” Journal of Emerging Trends in Educational Research and Policy Studies:
vol. 3, 2012, p. 72L

297 Itolondo, Wilfrida. “The role and status of Christian Religious Education in the school
curriculum in Kenya” p. 721,

298 ltolondo, Wilfrida. “The role and status of Christian Religious Education in the school
curriculum in Kenya.” p. 721.

299 ltolondo, Wilfrida. “The role and status of Christian Religious Education in the school
curriculum in Kenya” p, 721.
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Christianise the ‘native’ customs of the colonies under their control”300 This
explains why the colonial administration supported Christian missionaries
through granting them the freedom to start and operate schools on their own
terms, and providing financial aid to the schools, among other measures3!
Although Islamic schools were also established during the colonial epoch,
their numbers and influence was considerably lesser. Since the arrival of Islam
ot the East African coast in the gth century, Islamic instruction was delivered
through informal Islamic schools (Madrasas) and Qur'anic schools. Attempts
to establish formal Islamic schools during the colonial epoch were not as
successful as their Christian equivalents mainly because the British colonial
officials did not support them.302 Post-independence reforms introduced IrE
as a formal subject in primary and secondary schools but the course has suf-
fered a shortage of teachers throughout the country.®°® To compensate for
this shortfall many Muslim learners in secular schools attend Madrassa and
Quranic schools to seek Islamic education in the evening and on weekends.304
Additionally, the fears that children might Tlose their identity as Muslims due
to the strong non-Islamic influence in the formal schools’ has led to the recent
trends to establish Islamic integrated schools particularly in regions with large
settlements of Muslims. The integrated schools amalgamate the Qur‘anic

300 Hepple, J. “Will Sexual Minorities ever be Equal? The Repercussions of British Colonial
“Sodomy” laws” The Equal Rights Review, vol. 8, 2012, p. 54. See, also Isaack, Mohamed
Aloi. “Islamic Education in Kenya from Colonial Period to Date.” International Academic
Journal of Social Sciences and Education (IAJSSE), 2018, pp. 5-6, where it is stated: “The
mission’s educational objective was not only to expose Africans to a superior culture,
but also to instruct pupils in the Word of God. Missionaries wanted Christian “truths”
spread into the villages and countryside. The missionaries, dedicated to indoctrinating
the African with a Christian moral code and knowledge that could be applied to the “bet-
terment” of the tribal community, insisted it was necessary to coordinate education with
religion. Missionaries saw in education a means by which to extend Christianity”

301 See, Isaack, Mohamed Aloi. “Islamic Education in Kenya from Colonial Period to Date”
Pp- 5-6.

302 See, Isaack, Mohamed Aloi. “Islamic Education in Kenya from Colonial Period to Date.”
P- 5. where it is stated: “The missionary societies pressed the colonial administration to
be allowed to take charge of African education with a view to building a Christian foun-
dation. This view was supported by the various education commissions that were set up
before Kenya's independence.”

303 See Isaack, Mohamed Aloi. “Islamic Education in Kenya from Colonial Perio
p.8.

299 A‘bdi, Adel Ali. “Integration of Islamic and Secular Education in Kenya: Asyn
i‘ltemmgﬁ‘" International Journal of Social Science and Humanities Research,

017, p. 67.
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ditional Madrasa institutions and SeCUlaf' formal _SChooling,aos

schools, Zra hools are meeting the “demand for Islamic education to satis
lnlt.eg‘rate Scd: and demand for secular education to get socialized tq the
religious nee Lar world 7306
labour market and understand the secu ar i ol

The dominance of Christian edlltiatl(JIl- in Nigeria (Pa‘:il:w arly _Soujchern
Nigeria) is usually traced to the arrival (.11'1 Badagry, Soud west Nigeria) of
Thomas Freeman of the Wesleyan Methodist Movement an Henw Townsenq
of the Church Missionary Society of the Church ott England in 1?‘;42307 ~ just
about the same time Krapf and Rebmann reported in Kenya. UnFll 1925, When
the education policy was reviewed to accord othe‘r -schOf)l subjef:ts equality
with religious and moral instruction, Christian rel.lgmus instruction was the
foundation subject of the Nigerian colonial educational system.308 According
to Ajah Miracle [t]he different Christian missions use‘d. school as .a.n organ of
religious instruction, character formation, skill acquisition and initiation into
the three basic elements of reading, writing and arithmetic’3%? Up to inde-
pendence in 1960, children attending Christian mission schools had to study
confessional Christian Religious Knowledge and attend compulsory school
assemblies which took place at the beginning of each day regardless of their
religious beliefs.?!° A century after the arrival of the pioneer Christian educa-
tionists (in1942), it was estimated that the missions controlled 99% of Nigeria's
schools and 97% of all students were in missionary schools.3! But this rapid
expansion should not always be mistaken for passionate pursuit for African
education. It is arguable that expansion of education institutions, especially
in southern Nigeria, was a result of rivalry between Catholic and Protestant

—_——

305  See, Isaack, Mohamed Aloj, “Islamic Education in Kenya from Colonial Period to Date”’
P 4.

306 }:ldell'l, Ali. Abdi. “Integration of Islamic and secular education in Kenya: A synthesis of
; Oe 1terzture s International Journql of Social Science and Humanities Research vol. 5,10. 3,
17, p. 07.

307  Jawaniyi, Oduntan, “Rethinking the Religi

ligion vol. 25,
development
education and

308 Lekwat, B . N0. 2, 2009, p. 65. _

309 Ajah Miraa:;:.a j::l?g.ijll;e of religious education in Nigeria.”

310 Jawaniyj, Oduntan, “Rethink I_la'tion~building in Nigeria.” pp. 267-269. ;
g ethinking the Religious Education Curricula in Nigerian Schools:

311 Jawaniyj, Oduntan,

“Rethinki L , i
68, ethinking the Religious Education Curricula in Nigerian Schools
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missionaries rather than the result of an altruistic policy to provide expanded
educational opportun ities for native Nigerians.312

Although Christian missionary education has been dominant in Nigeria
informal Islamic schools based on the Quran and related teachings were thé
first foreign educational system to be established.33 Islam arrived in Northern
Nigeria through trade routes in the gth century and by the time the British
Empire declared the Nigerian colony in 1914, Islamic schools had been so
entrenched that not even colonial educational interventions in the region
succeeded easily.3'* Like their Christian counterparts, Islamic schools during
the colonial epoch insisted on compulsory Islamic Religious Knowledge and
school assemblies.3!5

In the same way as in Kenya and Nigeria, it is Christian missionaries that
introduced religious instruction and even formal schools in Uganda during the
colonial epoch. From 1925 the colonial government began to conduct educa-
tion through building and administering some schools.3!6 However, this did
not diminish the missions, which continued to invest significant resources
to advance their educational programmes.3!7 Similar to Kenya and Nigeria,
Islamic schools were also established during and after the colonial epoch,
although they were vastly outnumbered.3'® The few Muslims (mostly traders)
that inhabited Uganda initially made no attempts at starting an education sys-
tem until the 1930s when the dilemma of having to attend Christian schools
impelled such initiatives.3!? '

312 Jawaniyi, Oduntan. “Rethinking the Religious Education Curricula in Nigerian Schools”
pp. 267-269.

313 Baba, Mohammed. Nasir. “Islamic Schools, the Ulama, and the State in the Educational
Development of Northern Nigeria.” LIT Verlag, vol. 33, 2011, pp. 1-2.

314 Baba, Mohammed. Nasir. “Islamic Schools, the Ulama, and the State in the Educational
Development of Northern Nigeria." pp. 1-2. )

315 Jawaniyi, Oduntan. “Rethinking the Religious Education Curricula in Nigerian Schools!
pp. 63-86, 67.

316  See Lewis, Joanna. Empire State-building: War & Welfare in Kenyd,
Press, 2000.

317 For a detailed discussion of educational developmen
J.G. History and Development of Education in Uganda, Fountain Publisl:ters, 1997 il

318 Nimrod, Muhumuza. The Constitutionality of Religious Education i Uganda. Glob
Campus Africa, 2018, p. 26. ]

319 Reuben, Musiime, "Ap Cgtical Evaluation of The Religious Education Curr1c1ulu|1rll:illel:
Secondary School Students In Uganda’, dissertation presented to the Graduate (1?;“ -
the University of North Texas in partial fulfillment of the requirements for the degre

Doctor of Philosophy, December 1996. p. 28.

1925-52. Ohio University

t in Uganda, see Ssekamwa.
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4.3.2 Post-Independence Policies
Avyear into independence (in 1964), Kenya’s founding President Jomo Kenyatta
established a Commission of Inquiry to survey the existing educationg]
resources and to advise the Government in the formulation and implementa-
tion of national policies for education. At the end of this pioneer research, the
Kenya Education Commission envisioned education as a function and instry-
ment for the development of the secular State with the objectives to inculcate
among the learners; a sense of nationhood, the values of service to the people
without discrimination, respect for the different cultural traditions, respect
for human personality, values of social equality and adaptability to change,
and the conscious change of attitudes and relationships.32% Following the rec-
ommendations of the Kenya Education Commission, the revised Education
Act (1968) transferred the administration of mission schools to Government
authorities and relegated the role of missionaries to that of ‘sponsor’ for the
learning institutions they founded.3?! While the sponsor function has meta-
morphosised over time,3%2 it currently entitles the relevant religious denomi-
nations to propose representatives to the policy organs32? and to prepare (for
approval) resources for religious instruction in their schools.324
Post-independence Kenya also expanded the scope of the religious edu-
cation to inciude Christian Religious Education (CRE), Hindu Religious
Education (HRE) and Islamic Religious Education (IRE). According to the
Kenya Secondary School Curriculum, the general objectives of the cRE syllabus
include to enable the learners ‘appreciate and respect their own and other peo-
ple’s cultural and Christian beliefs and practices’ and ‘promote international

320 Paraig.

321 Section 8(1) of the Education Act, Chapter 211, Laws of Kenya [Revised Edition 2012
(1980)] for instance provided: ‘Where a transferred school was managed by a church, or
an organization of churches, and it is the wish of the community served by the school
that the religious traditions of the school should be respected, the former manager shall
be appointed by the local authority to serve as the sponsor to the school.

322 Foramore general discussion, see Muok, B. Stephen. Joshua. “The “church” as a “sponsor’
of education in Kenya: A historical review (1844-2016).” http:/ [www.cihablog.com!church
-sponsor-education-kenya-historical-review-1844-2016. Accessed on 21 September 2020.

323 Section 8(1) of the Education Act, Chapter 2n, Laws of Kenya [Revised Edition 2012
(1980)] for instance provided: ‘Where a transferred school was managed by a church, or
an organization of churches, and it is the wish of the community served by the school
that the religious traditions of the school should be respected, the former manager
shall be appointed by the local authority to serve as the sponsor to the school. See also
Section 29(1)(d) of the Education Act, Chapter 211, Laws of Kenya [Revised Edition 2012
(1980)].

324 Section 8(3) of the Education Act, Chapter 211, Laws of Kenya [Revised Edition 2012
(1980)].
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consciousness through the understanding of universal brotherhood and sis-
terhood" Relatedly, the IRE syllabus seeks to enable learners ‘identify ways
in which to foster harmonious co-existence with other people through toler-
ance' and ‘explain ways of promoting international consciousness through an
understanding of the universality of Allah and equality of mankind. In reality

however;

[s]chool leavers exit the system with none of those critical thinking skills
that cRE claims to promote, little appreciation of their belief systems
within communities, and no ability to make considered moral choices or
internalise socially-acceptable behaviour.325

post-independence Nigeria similarly took over all schools through the National
Policy on Education®2® and required them to offer both CRK and 1RK. In prac-
tice, schools in regions predominated by Christians, including those that are
publicly supported, continue to offer only CRK and IRC is the only one offered
in the regions with Muslim majorities.3?? Only cosmopolitan regions offer both
subjects; even then, Christian pupils tend to elect CRx and Muslim pupils pre-
fer IRK hence minimising chances of cross-religious dialogue. That said, it is
important to reckon that Nigeria's 1999 Constitution entitles religious denomi-
nations that own or run educational institutions to offer religious instruction
to students or pupils that are followers of their faith.328 Obviously, this right
privileges mainly the major Christian denominations which have operated
educational institutions in the country for nearly two centuries.

Like its African counterparts, post-independence Uganda nationalised all
schools (which mainly included Christian missionary schools) through tak-
ing charge of the curriculum, funding and the appointment of teaching staff,
among other roles.3?® These reforms meant that the educational priorities
of Uganda would be ‘less evangelical and more national’33° They included:
‘to address the low levels of literacy; expand primary and school enrolment;

325 Itolondo, Wilfrida. “The role and status of Christian Religious Education in the school
curriculum in Kenya." p. 721.

326 Imam, Hauwa. “Educational Policy in Nigeria from the Colonial Era to the Post-
Independence Period.” Jtalian Journal of Sociology of Education, vol. 1, 2012.

327  Jawaniyi, Oduntan. “Rethinking the Religious Education Curricula in Nigerian Schools!’

pp. 67-68.

Section 38(3), Constitution of Nigeria (1999)-

329 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda.
Pp. 27-28. See, also, Ugandan Education Act, 1963.

330 See, Nimrod, Muhumuza. The Constitutionality of Religious
and 27-28, See, also, Ugandan Education Act, 1963.

328

FEducation in Uganda. pp- 4
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improve the standards of technical and agricultural education, and; expand
access of opportunities to girls’3%! As in Kenya, school administratiop was
transferred from the missions to the Government.332 Nationalisation of schgg|g
also entailed that some level of religious instruction equity would be pursyeq
although only Christian Religious Education and Islamic Religious Educatioy,
were and are still offered.333 Most schools founded by religious establishmengs
retained their denominational identities and continue to pursue their orig;-
nal evangelical ends.334 As recent as 2018, the Education (Pre-Primary, Primary
and Post-Primary) Act3®® provides for religious studies as part of the curricy-
Jum in primary and post-primary schools but this is understood to only extend

to the two Abrahamic religions.

4.33 The Wretched African Religion

Throughout the colonial epoch there was no recognition that Africans had
their own systems of education prior to the coming of the visitors.336 Yet reli-
gious instruction existed in the African study countries prior to the coming of
missionaries. Every African community had its own system of education which
also incorporated religious instruction. As Oduntan Jawaniyi rightly stated:

Contrary to the notion that its population had no education before the
carliest contact with the outside world, Nigerians from time immemo-
rial received indigenous forms of education. Traditional/indigenous
educational systems in Nigeria, as in other parts of sub-Sahara Africa,
prepared individuals to take up their roles as ‘cultured’ members of their
respective society. It offered practical training in indigenous professions.
These included native medicine/herbalism, midwifery, priest-crafts, and
blacksmithing, among others. Different instructional techniques such as
apprenticeships, initiation rites, incantations, dirges, folklores, riddles,

331 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Ugande.
pp- 4 and 27-28, See, also, Ugandan Education Act, 1963.

332 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda. pp- 4
and 27-28. See, also, Ugandan Education Act, 2963,

333 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda.
Pp- 4 and 27-28.

334 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda. pP- *
and 27-28. See, also, Ugandan Education Act, 1963,

335 The Education (Pre-primary, Primary and Post-Primary) Act, Act No13 of 2018.

336 See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda. P 8
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pmverbs and experimentations were deployed in the enculturatj
yocational training of its people.337 i

According to Wilfrida Itolondo:

Indigenous African Education was for living, It was concerned with the

systematic socialization of the young generation into norms, beliefs, col
lective opinions of the wider society, practical skills and the acquisiti{,m of
knowledge which was useful to the individual and the society as a whole

Indigenous African Education has a lot of religious content and the learning
and the faith cannot be separated 338

Despite clear evidence of African religious education and its objectives and
the post-independence reforms above, the menu of religious instruction in all
the African study countries still excludes African religion. In Kenya, notwith-
standing the initial resolve not to privilege any particularreligion and to respect
the religious convictions of all people,?3° matters have not changed in favour
of African religion fundamentally. African religious education is not included
as an independent subject of Kenya’s primary and secondary schools’ curric-
ulum although some of its content is integrated with subjects like Christian
Religious Education (CRE),3® History and Literature3*! It is difficult to rec-
oncile this position with the following finding by the first post-independence
Commission of Inquiry into the education sector: —

Our fifth distinctive contribution had, we felt, to lie in the cultural field. As
we listened to our witnesses, we found a very general conviction among
them that under colonial government, and more specifically under the
influence of the Christian missions, much that was good and important
in our indigenous cultures had been lost, or denigrated. This was not only
aquestion of our African arts and crafts, but also of our social institutions

R ——— .

337 Jawaniyi, Oduntan. “Rethinking the Religious Education Curricula in Ni

PP- 63-64 and 86.

Itolondo, Wilfrida. “The Role and Status of Christian Religious Ed

Curriculum in Kenya,” p. 721.

The Kenya Education Commission, paragraph, Para19(c)

?{efﬂnd two topics, ‘African moral and cultural values’ and ‘Selected aspe
eligious Heritage' ¢ ittle else on African religion. yesild ool

Itolondo, Wilfrifa, “'?}fccng: Sallit:Sta:us of Christian Religious Education in the Sch

Curriculum i Kenya,” p.'721. i

gerian Schools.”
- ucation in the School

339

340 cts in African

341
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and our social relationships. We do not wish for one moment to overlgo)
the artistic side of our culture, but for the purpose of our thinking aboy
education in Kenya it is the customary aspects of our culture that haye

seemed of the most importance.3*?

As is already clear, the Kenyan situation could be generalised for Nigeria and

Uganda quite safely.
There are a number of problems with the approach the African study coun-

tries have adopted. To begin with, since it is mainly the Christian missionar-
ies that established modern-style schools and developed formal syllabi for
Christian religious education even before the colonial epoch, religious instruc-
tion in the African study countries continues to be synonymous with Christian
Religious Education. Only Islamic Religious Education is offered in addition
to Christian Religious Education and occasionally Hindu Religious Education
in the case of Kenya; and instruction in African religion®*? is excluded from
the formal educational system meaning that learners can only elect mainly
between the two Abrahamic religions.3** I need not reiterate that the religious
instruction offered in missionary schools since the pre-colonial days is not
neutral. Its overarching objective was, and remains, to evangelise to the native

342 The Kenya Education Commission, paragraph 10.

343 Ajah Miracles has described indigenous education as follows: “Indigenous education was
the earliest type of education, which was offered in the pre-literate era, within the com-
munity, by community members who possessed specialized skills or abilities in various
fields of human endeavour. Here, boys were mentored by their fathers, or other mas-
ters in learning various vocations and etiquette like farming, trading, craftwork, fishing,
cattle rearing, wine tapping, traditional medicine and black-smithing, etc. While girls
were expected to stay back at home to learn domestic and other chores such as cooking,
sweeping, weeding the farmlands, hair weaving, decorations of the body, dye production;
and the like from their mothers. This educational tradition is sometimes referred to as
precolonial or informal or tribal or community-based education in Africa. There were
no schools, professional teachers and absence of students/pupils with uniforms, regi
mentation and permanent teachers as we have it today in Western education. There were
centres for initiation and adult members of society served as teachers. Thus, traditional
edu.cation, which was nurtured by traditional religions was the process by which every
soclety alttempted to preserve and upgrade the accumulated knowledge, skills and atti-
tudes in its cultural setting and heritage to foster continuously the wellbeing of mankind-
See, Ajah, Miracle. “Religious Education and Nation-building in Nigeria." Stellenbosch
Theological Journal, vol. 1, no. 2, 2015, pp. 267-264.

. S . Ni ! )
344 See, Nimrod, Muhumuza, The Constrtutmnah‘g; of Religious Education in Uganda. p-3:
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AFRI
345 Naturally, this does not augur well for the principles of state-

Africans: As Nimrod Muhumuza rightly notes,

nel]tralitY'

[S]tﬁt&endomed religious education that is not taught in an objective
and neutral manner that advances the values of tolerance and pluralism
runs afoul of the requirement to be neutral towards religion in general
and religious education in particular.3%

preferential religious education negates the principles of religious equality and
inclusivity and the rights of indigenous populations. It also puts non-believers
or followers of less dominant religions in an awkward situation whereby they
have to study faiths that are alien to them. Preferential programmes also con-
tinue the missionary and colonial legacy of perpetuating religious favoritism in
educational institutions®*” and disregarding African religion.

The result of the entire set up is a divisive educational system that some-
times acts as a theatre for religious intolerance and violence. Already, religious
instruction in Uganda’s schools has proven contentious and some learning
institutions have experienced faith-inspired violence. In Nigeria, Boko Haram
has heightened violent campaigns against westernised education, which
it claims lures Muslims away from following their faith and its teachings.348
On14/15 April 2014, Boko Haram raided a girl's school in Chibok (part of Borno
State) and kidnapped 276 Christian female students allegedly to demonstrate
its disdain for western education.349

44  The Study Countries and Religious Attire in Educational Institutions

The study countries apply either restrictive or permissive policies in the regula-
tion of religious attire in educational institutions. France, Turkey (for the most
part) and Kenya are restrictive while the US and Nigeria are permissive. The

345  See, Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda. p. 4.

346  Nimrod, Muhumuza. The Constitutionality of Religious Education in Uganda. p. 3.

347  See the International Developmental Law Organization. “Freedom of Religion or Belief
and the Law: Current Dilemmas and Lessons Learnt.” November, 2016, p. 36. See also Gray.
Richard. “Christianity, Colonialism, and Communications in Sub-Saharan Africa” Journal
of Black Studies, vol. 13, no. 1, 1982, pp. 59-72, p- 60.

Omede, Jacob and Omede, Andrew Abdul. “Terrorism and insecurity in Nigeria: Moral,
:’al.ucs and religious education as panacea.” p. 124.

Nigeria Chibok Abductions: What We Know.” BBC News, 8 May 2017 https://www.bbc
com/news| world-africa-32299943. Accessed on 21 September 2020.

348

349
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in educational institutions has not beep %
su

issue of religious attire
warrant academic analysis.

contested in Uganda to cengy

The Restrictive Approach
rkey in the last decade, France overtook Turke
Y as the

to the control of religious attire in schools. Ay
Kenya leads the way in keeping religious amrong the
ght follow this path. € out of

4.41
After the reforms in Tu

strictest when it COMes
African study countries,
the schools and Uganda mi

4.411 The Strict France
The main debate in France has centred on the issue of religious attire in K
public

schools. Between 1989 and 2004, France witnessed a series of controverg;
relating to the right of Muslim girls to wear hijab to public schools. The h'er}fles
administrative tribunal, Conseil détat, intervened to clarify that studeng est
gious expression was not banned but was instead protected constitutignaurils.;

The Conseil d’état directed that the principles of secularism and neut Zl
“require the State to respect the students’ liberty of conscience, meani s
the State should abolish all discrimination by public schools l':Ja d " thaft
students’ religious convictions or beliefs”3%! DA

However, matters changed in 2004 following the enactment of Law N
2004228, which provides that ‘in public elementary schools, juni awh. 0
.schools and high schools, students are prohibited from wearin s'i Jn ior 1 igh
ing through which they exhibit conspicuously a religious afﬁgliag ; ?;5; Ot}-l-
bal;ﬁovers “large’ Christian crosses, Jewish kippas, and Sikh turba:]os?::sss s
comnfissesigfzggs ;‘r’zr?dlnfonned by tﬁe recommendations of a Committee
tation of religiOu}; si " eﬂt]acheS. Chirac, which discouraged public manifes-
argued that displa g(;lfs Ofl .S}fmbolﬁ in e'ducational institutions. The Committee
operations. Althouyh t}:e lé%lous flgﬂs in schools could disturb their ordinary
it singled out the ﬁi‘ beb ommittee’s report applied to all religious symbols,
jab because of its association with ‘communitarianism’

350  Conseil détat, No 346.893

351  Robert, S TH .
352 Law Nojjc:grf:zgRs;llg IOMUS liberty and French secularism.” p. 645.
separation of church aid satracth 2004 concerning, as an application of the princi
ation in public primary and e, the wearing of symbols or garb which show religious "™
law see, Heider. J. uUn?, _11,1 secondary schools. For a translation and discussion on th®
Restriction of the Rj ht(tﬂ ing the Truth behind the French Burga Ban: The Unwarrante ]
Indiana Intemariani‘ o Freedom of Religion and the European Court of Human Rights:
353  Kuru, AT, Seculari and Comparative Law Review, vol. 22, 2012, P- 95
rism and State Policies toward Re!fgrfon. p- 1'06. e

p}e of the
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bly, © ommunitarianism makes it difficult for teac
Afguaen «i]licit ostentatious symbols’ from icit non-
bem:were also concerns that many Muslim communitie
Thlerwho Jo not don the hijab hence the need for their |ip
irls

licy. AS Jeremy Gun notes,
policy

hers to distinguish
ostentatioys Ones.”
s force or evep abuse
eration through State

(t]here is 2 serious problem of violence against Muslim ang Arabic
women in France. The most -frequently discussed cases have included
gang rapes and murders of girls and women in the neighbourhoods ip
hich they live, the perpetrators being men from the same neighbour-
hoods. In addition, there is strong evidence that many girls and young
women are coerced by their families and neighbours into wearing heads-
carves and other ‘non-Western’ clothing.3*

Another reason why hijab has elicited heated debate is because sections of the
French population see it as part of the propaganda for a radical and intolerant
version of Islam.3%°

The prohibitions put in place by the 2004 law were broadened further by
Law No 2010-1192 of 11 October 2010, which prohibits the concealme:‘n.t of
the face in public. The 2010 legislation extends the restriction on rehglou.s
garments to nealy all public spaces ‘including streets, markets,- private busi-
nesses, entertainment venues, Government buildings, and public transpf;rta—
tion, but excluding public places of worship.3%6 Any woman caught wearing 2
face-covering veil is subject to a 150 €uro fine or a mandatory Frenc}(; c1tlzten;
ship course. It is also a crime punishable by a 30 000 eur;?ﬁn(-:: a}rll u;r)n Ech
year in prison to force a woman to weara religious garment.- :I'edc :rs,l. ot
more than their students, are required to adhere to the ;-)rmmpl:ﬂc;e :} ;1gdren
neutrality in which they refrain from offending the conscw.n(.:e 0 e ol
under their tutelage.358 France's policy is clear — to keep religious

public educational institutions.

————

354 Gunn, TJ, “French Secularism as Utopia and Myth."p- 96.

355 Troper, M. “French Secularism, or Laicité.” p-1279-

356 Heider], “Unveiling the Truth behind the French Burqa
of the Right to Freedom of Religion and the European %' B
Internationat and Comparative Law Review, vol. 22,201 p- ?ffhe Unwarranted Restr jesion

57 Heider) “Unveiling the Truth behind the French Burqa Ban: ¢ Human Rig n

of the Right to Freedom of Religion and the Europear Coues? as Utopia &0 yth' p-9%

Foran exposition of this law, see, Gunn, TJ. “French Secularism

rranted Restriction

Ban: The Unwa Rights” Indiana

Court of Human

358
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ise of Islam
a12  Turkey Before and the Rise of ' ‘
?J:til October 2013, Turkey enforced a strict official ban on the wearing of hijat,

in all public and private educational instit'utions.359 The 1:1113 COVG.r(?d Students,
faculty and members of staff. Despite being host to a l'ughly 1‘911810}18 Major-
ity Muslim society;*6? Turkey’s resolve to relegate religion to the private oy
stripped the US, which, as I discuss below, allOWiS 'StUdEIl.tS to Wear. religioyg
symbols, and surpassed France, which bans religious .sxgns only in public
schools.36! This quite combative secular policy was sanctified by the Europeay
Court on Human Rights, which, in Leyla Sahinv Turkey,35% agreed with Turkey’s
policy of restricting the donning of headscarves by female students in instit,-
tions of higher learning because it serves greater ends such as the realisation
of gender equality, public order and religious toleration.

Even with the approval of the ECHR the question of hijab in universities (and
in public service) remained controversial in Turkey. For about three decades it
was the subject of intense political contestations. Prime Minister Recep Tayyip
Erdogan and his Justice and Development Party rose to power in 2007 way-
ing the promise to lift the ban on hijab. Consequently, on 7 February 2008,
Parliament passed a constitutional amendment lifting the ban on hijab in
universities by a vote of 79%. But the celebrations were short-lived as the
pro-secular Republican People's Party petitioned the Constitutional Court of
Turkey claiming that the changes contradicted the secular premises of Turkey's
Constitution. About four months later (on 5 June 2008), the Constitutional
Court of Turkey annulled the constitutional reforms citing the fact that they
offended the founding principles of the secular Constitution.363 However, the
struggles continued and in 2013, Turkey lifted the ban on the headscarf in the

359 Kuru, AT. Secularism and State Policies toward Religion. p. 164. The headscarves debate is
however, still developing in Turkey. On 8 October 2013, Turkish authorities lifted the ban
on headscarves for female workers in state offices. However, the headscarf ban remains in
the military, police and judiciary. The matter remains controversial. See, “Turkey lifts long
time ban on headscarves in state offices.” New York Times, 8 October 2013.

360 Judging by church/ mosque participation, the Turkish society is more religious than

France. Weekly church/mosque participation is only 10 percent in France whereas it is
69 percent in Turkey,

361 Ahmet Kuru observes that h.istorical an

d contemporary debates on secularism in France,
Turkey and the US ‘have pointed to e

He ducation as the main battlefield in state-religion
CUDtTUVFr5|eS- See, Kuru, AT. “Passive and Assertive Secularism: Historical Conditions,

" Ideological Struggles, and State Policies towards Religion.” p. 569.
392 Loyl Sahiny Turkey (Application No 44774198), judgment of 10 November 2005. Para 105

363  Roff, Smith. “Why Tu ifted i '
12 October 2013, y Turkey lifted its ban op the Islamic headscarf’ National Geographic
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niversities and public service except for women employed in the military
ond judicial service.sﬁ‘.‘ In what appears to be a determinant of this politico.
ridical controversy, in December 2018, the Constitutional Court of Turkey
iled fora student who claimed that the headscarf ban had violated her right
0 education and the right to freedom of religion 365

The above changes in Turkey represent the re-emergence of Islam ag a
major influence on State policy and 00}11d be a sign that asignificant section of
the population no longer holds the strict secular foundations of the Republic.

4413 Kenya’s Strict Judicial Policy
There is a large body of litigation on religious attire and the observance of the
days of worship in Kenyan educational institutions. What is common about
both is that whenever judges have been asked to weigh between secular school
uniform rules and religious teachings, the scales of justice appear to tilt in
favour of the former.

InRepublicv the Head Teacher, Kenya High School & Another, exparte SMY, 6%
a representative application by Muslim students questioned the respondent
school's dress code, which did not recognise their religious clothing — the hijab.
In its verdict, the High Court recognised the pivotal role played by the right
to freedom of thought, conscience and religion in a democratic society but
clarified that the entitlement could be qualified under the limitation clause.3%”
Lady Justice Cecilia Githua ruled that

[i]n democratic societies in which several religions co-exist within one
another in the same population, it may be necessary to restrict peoples’
manifestations of religious beliefs in order to reconcile the interests of
the various groups and ensure that every person’s beliefs are respected.

Based on these reasons, the High Court preserved the system of school uni-
form, noting that limitation of the applicant’s right to outwardly manifest her
religion by wearing a hijab in the educational institution was reasonable and

e —
364 AFP. “Turkey Lifts Decades-old Ban on Headscarves: Measures Allowing Women
to Sport the Islamic Head Scarf in State Institutions in part of Broader Package of
reforms” hitps:/ /www.aljazeera.com/news/europefzolsi10“2“fke}"“fts'dec"des'ol'd‘ban
:headscanfes-201310814177943704.html. Accessed on 21 September 2020.

Turkey’s Constitutional Court rules university headscarf ban violated stu

education” Daily Sabah, 1 December 2018.
[2012] eKLR.

3 B
7 The limitation clause is carried under article 24 of the Constitution of Kenya (

365 dent’s right to

366
2010}.

—ER
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justiﬁable in an open and democratic society based on human dignity, equality
and freedom.

The Kenya High School case upheld an earlier precedent with similay facts
determined undez the repealed constitutional order, Ndanu Mutampyy,
& ng Others v Minister for Education and 12 others,*%® in which High Cougs
judge Joseph Nyamu (as he then was), declined the invitation of a religioyg
sect, Arata Aroho Mutheru Society, to compel certain educational institutiong
t0 allow members of the religion to attend school in headscarves. Applying
Article 78 of the Repealed Constitution, which is largely identical to Article 2
of Kenya's 2010 Constitution, the superior court of record found that the right
to freedom of religion is not absolute and must pave the way to public order,
morality and health. Justice Nyamu made the following pronouncements op

she issue of school dress code:

In the case of schools, nothing represents the concept of equality more
than school uniforms. Unless it is an essential part of faith, it cannot be
right for a pupil to get up one morning and decide to put on headscarf as
well, this derogates from the hallmarks of a democratic society and vio-
lates the principle of equality. In weighing the individual’s fundamental
right under s 78 against those of others, I find myself unable to disregard
the weight of these basic standards and norms and in my view they tilt
the scales in favour of a finding of no infringement in the circumstances

of this case.

In addition, the High Court emphasised that before an act can be protected
as a manifestation of religion it must be proven to constitute a key tenet of
the faith in question. Such ‘centrality’ was not substantiated in the case under
review, the Judge held. The ruling also directed that the liberty to determine
for a minor a religious denomination is reposted with the parent or guardian
rather the spiritual leader of a sect.369

368 [2007] eKLR.

369 In yet another pre-zoio litigation, Seventh Day Adventist Church (East Afvica) Ltd
Electoral Commission of Kenya, the High Court resisted the petition to declare a decision
by the then electoral management body to hold by-elections on Saturday (a holy day for
members of the Seventh Day Adventist Church) a violation of the right to freedom ©
religion and the right to vote. Justice Githinji (as he then was) grounded his decision O
three main pillars: first, that holding elections on Saturday trespassed no known la'r.\' n
Kenya; secondly, that members of the church kad a choice either to exercise the right
to vote or the freedom of conscience on the date slated for elections; and, finally that
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In Nya!ramba Gekara v At.ton.zey General & 2 others,
Ky ruled against anlappllcatlon th.at sought to can
Association (pTA) meeting at f.(enya High School sched
etitioner submitted that calling for such a crucial m
ihip for the Adventists, as was the tradition of the scho
o freedom of worship and was therefore inconsisten
e Isaac Lenaola held a different view, that

370 the High Court of
cel a Parentg Teachers
uled on a Saturday, The
eeting on a day of woy.
ol, contravened his right
t with the Constitutiop
Justic

[w]hereas the Petitioner has rights under Article 32 of the Constitution,
the enjoyment of those rights should not be such that undue hardship in
the management of the affairs of the Kenya High School is imposed upon
either the 2nd or 3rd Respondents.3”!

Justice Lenaola yet again saved administrators of educational institutions from
‘religious-inflicted managerial hardships’ in Seventh Day Adventist Church (East
Africa) Limited v Minister for Education & 3 others.372 The fundamental ques-
tion in this case was whether the failure to accommodate the Adventist Stu-
dents’ religious manifestations by means of exemption from Saturday classes,
examinations and cleaning could be accepted as reasonable and justifiable in
an open and democratic society based on human dignity, freedom and equal-
ity. The judicial tribunal ruled in the affirmative. It found that

[i]tis not disputed however that every student has the right to hold what-
ever religious beliefs his/her conscience: dictates. However, manifesta-
tions of such beliefs must not injure the rights of the schools they attend
to impart education. And if the manifestations of those beliefs is parallel
to the rights of the school to impart knowledge on its students, I believe

only the Legislature could determine which days elections can be held. On this basis, the
Judge dismissed the application just like the other two discussed above. Miscellaneous
Application No 793 of 2001, (2008) z KLR (EP).

370 [2013] eKLR. Petition No 82 of 2012. The Petition was between Nyakamba Gekara and

the Attorney General, the Chair Parents Teachers Association and the Principal, Kenya
High School,

371 Para. g0,

372 [2014] eKLR. Petition No 431 of 2012 between Seventh Day Adventist Church (East
Africa) Limited and the Minister for Education (15t Respondent); Attorney General .(21’“1
Respondem); Board of Governors Alliance High School (Interested Party); and National
Gender ang Equality Commission (Amicus Curiae).
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udents to manifest those beliefs must be limiteq ang

ioht of the st .
the rig Ibe justiﬁable in a free and democratic society .. 373

that limitation wil

ted that such limitations ‘are not discriminatory as they

‘ Lenaﬁla mOtiVa PN
Justice dents from diverse religious beliefs’ Thus, the then High

are applicable to all stu
Court judge concluded as follows:

I have also found that the extent of interference in the enjoyment of the
Adventist rights and freedoms is minimized by the reasonable accommg-
dation extended to the SDA students by the Interested Party and I haye
seen no evidence that other schools have declined to do so. To exempt
the Adventist students from the school's programmes would mean to
grant them extra accommodation which would in return be cumbersome
and chaotic to the Interested Party and other public schools. In my view,
the explanation made by Interested Party is sufficient to establish that
any infringement of the rights to religion is reasonable and justifiable in
accordance with Article 24 of the Constitution.3™

It took the Court of Appeal in Mohamed Fugicha v Methodist Church in Kenya
(suing through its registered trustees) & 3 others3" to attempt a different nar-
rative. In this decision, justices Philip Waki, Roselyn Nambuye and Patrick
Kiage established that allowing Muslim girls to wear hijab did not discrimi-
nate against non-Muslim students and ordered the recognition of religious
attire in the design of school uniforms as part of Kenya's education policy. The
Court of Appeal reasoned that to force students to abandon a practice dear to
them and genuinely held as a manifestation of their religious convictions vio-
lates their conscience. When it stood, the judgement overruled a High Court
df:-cision which had found in favour of standard school uniform policy3" The
High Court had issued an injunction preventing St Pauls Kiwanjani Day Mixed
;essl?iag?ﬂszil;z[llt(sﬂtl:‘;?po?dents)‘from implementing a policy allowing

ar hijab, white trousers and open shoes holding that

discriminatory, unlawful, u ituti
) » unconstitutional and co I rules
il Fegiliflons. ntrary to the schoo

373 Para.73,

374 Para, 75

375 [2016] eKLR.

376 Methodist Church (§

uing th ' ' .
RP g through its registered trustees) v Teachers Service Commissio
» Fetition No o030 of 2014
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urt of APP eal's quite revolutionary judgement overlooked g
hnicality concerning the filing of cross-petitions 377 Whichptli:-
rt would later use as the basis for disallowing the entire th fl
Thus in Methodist Church in Kenya v Mohamed Fugicha r;ca
78 espite recognising the importance of the issue contained in thg
ss-petition, the Supreme Court maintained that:

[tis imperative that the matter ought to reach us in the proper manner,
so that when a party seeks redress from this court, they ought to have
had the matter properly instituted, the issues canvassed and determined
n the professionally competent chain of courts leading up to this Apex
Court. In view of this, it is our recommendation that should any party
wish to pursue this issue, they ought to consider instituting the matter
formally at the High Court.5™

However, Justice Jackton Ojwang’s dissenting opinion ignored the procedural
technicalities and upheld the findings of the Court of Appeal ‘that the con-
cepts of justice, fairness or reasonableness would not only permit, but in fact
do require, differential treatment.®8° Justice Ojwang described this position
as ‘appositely pragmatic and rational, and well reflects the desirable judicial

stand,38! holding further that:

Itis in that context that I now interpret the terms of Section 27 (d) of the
Basic Education Act, 2013 (Act No. 14 of 2013): imposing upon a school’s
sponsor (such as the petitioner herein) the obligation of “maintenance
of spiritual development while safeguarding the denominations or reli-
gious adherence of others”. [95] It is my standpoint, in departure from
the Bench majority, that all the applicable terms of the Constitution
and of the enacted law, do entail the finding - precisely in keeping with
that of the Appellate Court — that a right balance amidst peo ple holding

-_—

377

378
379
380
381

The majority judgement of the Supreme Court stated: “Furthermore and with due respect
to the Appellate Court, we are persuaded that the cross-petition was improperly before
the High Court, and ought not to have been introduced by an interested pa
light, it should not and could not have been entertained by the Court of Appeal; neither
court having proper jurisdiction to do so.” Paragraph 58.

[2019] eKLR,

Para, 5.

Para, g,

Para, g1,

rty, and in that

—
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different faiths, in the multi-cultural environment prevailing at the perti-
ent school, will by no means be jeopardized on account of the variatiop

n ’ : "

to the school dress-code. Iwould, therefore, have dismissed the appea] 382

Had Justice Ojwang’s edict stood, it would have directec% St Paul's Kiwanjan;
Day Mixed Secondary School to amend the rules relating to dress-code tq
accommodate those students whose religious beliefs require them to wear, in
addition to regular uniform, certain particular items of clothing.383 It would
also have required

[t]he Cabinet Secretary in charge of the education to sustain the formula-
tion and application of appropriate rules, regulations or directions - so
designed as to uphold the fundamental rights of the Constitution on mat-
ters of belief and of religion, of equality, and of freedom from discrimi-

nation, as prescribed in Article 27 and 32, and in respect of all schooling
establishments in relevant counties.384

I have discussed these cases to demonstrate the influence of British colonial-
ism and French and Turkish secularism on Kenya's judicial jurisprudence. My
argument is that while international human rights law guarantees the free-
dom to manifest one’s religion, judicial jurisprudence in Kenya is in favour
of religion-free school rules and dress codes as in France and in Turkey dur-
ing the material time. No wonder nearly all of the cases I discuss above cite
Leyla Sahin v Turkey with approval.8> For instance, the Ndanu Mutambuki

case advocated that Leyla Sahin v Turkey should serve as a persuasive authority
because Article g of the European Convention

to Section 78 of Kenya's Repealed Constitutio
Kalac v Turkey386 and Karaduman v Turkey387
Court of Appeal complained about such interp

on Human Rights was similar
n. Kenyan courts also consider
persuasive authorities. Kenya's
retations because they

-_———
382 Paras. g4-gs,
383  Para. g6.
384 Para, g7,

385 See, for i ,
Seven tiz ;‘;T;;:f::lgi Mt;:c;;nbukz & n9 Others v Minister for Education and 12 othersé
; urch (East Afyi i oy .
Republicy the Head Teacher, Kenya Hg ;10;2 Limited v Minister -for Education & 3 others, an

in Kenya v Mohamed Fugichq & 3 other Hootdane thenex e, -
386 Application No 20 3

704/92 in
387 (1993) 74 DR g3,

the European Court of Human Rights.
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(s]eem 0 take too far the notion of secularism in a manner suggestive
of hostility to religion that is discordant with the letter and spirit of the
Constitution and the most progressive jurisprudence on the subject.388

The requirements of Aﬂ'ica.n .religion and 151?{“1 on the dress code are clearly
incompatible with the policies of. the lea?mmg institutions, most of which
continue to operate under Fhe falr_ly. Christianised missionary and colonial
policies: Both in the ru.le. against rehglou? attire .al.'ld in the policy for religious
instruction, African religion (and Africanised religious groups like Arata Aroho
Mutheru) and Islam yield to Christianity and the secular culture socialised
around it. Fringe Christian denominations, like the Adventists, may also have
accumulated sufficient grievances against the State.

As in Kenya, the secular goals that underpin public educational institutions
reign over competing religious beliefs to which the learners might subscribe
in Uganda — at least from the judicial point of view. In this regard, the justices
of the Supreme Court of Uganda3®® preserved a Makerere University policy
requiring students to attend classes, take mandatory tests and examinations
on any day of the week, including Saturday, holding that the right to freedom
of religion ought to be enjoyed alongside the secular goals for which educa-
tional institutions are established. The Supreme Court of Uganda made this
finding notwithstanding evidence to the effect that for the Adventists obser-
vance of the Sabbath is one of the Ten Commandments.3? The judges were
satisfied that as long as the students were notified of the university policy and
regulations beforehand, there was no violation of their right for they had an
early opportunity to transfer to another institution whose policies matched

388 Mohamed Fugicha v Methodist Church in Kenya (suing through its registered trustees) &
3others [2016] eKLR.

389  Ina constitutional petition between Dimanche Sharon, Mokera Gilphine and Nansereko
Luck and Makerere University before the Supreme Court of Uganda, dated 1 August 2006.
Constitutional Appeal No 2 of 2004. In the Supreme Court of Uganda at Mengo; before
Odoki, CJ, Oder, Tsekooko, Karokora, Mulenga, Kanyeihamba and Katureebe, ]J.SC. The
case Was an appeal from the decision of the Constitutional Court dated 24 September
2003, in Constitutional Petition No 1 of 2003.

The Book of Exodus spells out as follows: “Remember the Sabbath Day by keeping it holy.
Six days you shall labour and do all your work but the Seventh Day is a Sabbath to the Lord
your God. On it you shall not do any work, neither you, nor your son or daughter nor your
Tan-servant nor your maid-servant nor your animals nor the alien within your gates. For
Insix days the Lord made the heavens and the carth, the sea, and all that is in them, but he

o edon the seventh day. Therefore, the Lord blessed the Sabbath Day and made it holy.
¢¢, Chapter 20, verses 8-11,

390

Scanned with CamScanner



72 AMBAN;

their religious doctrine. Belying this finding is the rea—lity that religious equity
is not one of the underlying values of Uganda's education systt-em. For example,
Uganda’s school calendar recognises only four religious holidays that copye.
spond to the dominant denominations: Christmas, Easter, Ramadhan, ap4
Martyr’s Day.391 Thus, in the absence of litigation on religious attire in Ugand,
this background helps us anticipate that courts are likely to adopt a restrictiye
approach when the question emerges finally.

4-4.2 The Permissive Approach

Although US policies are tough on religious instruction, they are tender op
the dress code for the US does not prohibit the wearing of headscarves or any
other religious garments in public schools.3??

Similarly, Nigeria’s judicial jurisprudence supports a permissive school dress
code. Citing Article 45(1) of the Constitution, which is about limitations of
human rights, the High Court of Nigeria (in The Provost, Kwara State College of
Education, Ilorin & ORS v Basirat Saliv & ORS) upheld limitations on the don-
ning of hijab by female college students. But the Court of Appeal of Nigeria
disagreed with the lower court, arguing that such kerbs violate the free exercise
of religion. Again, in Asiyat Abdulkareem & ORS v Lagos State Government &
ORS,33 the Court of Appeal overturned a High Court decision that had held
that the wearing of hijab in a secular school infringes on the right of non-
Muslim students because they end up feeling inferior to the hijab-wearing stu-
dents. Although religious dress in educational institutions is legal in Nigeria;
like in Turkey and Kenya, the issue is highly contested and remains an area
where constant and even abrupt changes can be expected.

By legalising the headscarf in educational institutions, Nigeria has created
the stage for the full-flowering of the triple heritage since practitioners of tra-
ditional African religion and Islam may manifest their religious convictions
freely. However, like in Kenya, its religious instruction policy favours only the
two dominant Abrahamic religions with the exception that Islam may have a
stronger bargain particularly in Northern Nigeria.

391 Reuben, Musiime. “A Critical Evaluation of The Religious Education Curriculum for
Secondary School Students In Uganda’, dissertation presented to the Graduate Council of
the University of North Texas in partial fulfillment of the requirements for the degree of
Doctor of Philosophy, December 1996. Page 16.

392 Allen, Anita. L. “Undressing Difference: The Hijab in the West.” The Politics of the Veil (The
Public Square). Edited by Scott. Wallah. Joan, Princeton University Press, 2007, p- 210-

393 Asiyat Abdulkareem & ORS v Lagos State Government & ORS (2016) 15 NWLR.
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AFRICA
part5: Conclusion and Way Forward

The central hypflthesi; of tthi_s C;llr:l:riif:;i'ﬁ;l;;:éh;t tl;e African study countries
apply the principle © stade SEciL " fth, rst ¥ on the colonial legacy
and, secondly, on 2 warpe .ap[?remé;l 10([11 A A of their northern
counterparts withc.)ut conmder.mg t e- .ynalmcs of their own triple heritage
which in this casé 11 Cl1:ld€S Afnf::'m rehgl'ofl, Islam and Chnstl.anity. The result
is a disturbing alienation of African I:E!lgIOIl and'Islam causing both ethno-
religious conflicts and struggles for religious equahtj.;.

After explaining the conceptueTI framework for this study, I surveyed secular
state practice in the study countr%es !Jased on three main‘ indicators — the sub-
jugation of religion to secular PI‘II}ClpleS, the flelgree o-f m.clusiveness of state
identity; and the basis for formulating state policies. This discussion found that
the cumulative practices of the study countries varies greatly to the extent of
obfuscating any consistent patterns. For example, while I found France and
Turkey to have national emblems that are nearly free from religion, the coun-
tries support religious activities through public funding. The US has religious
national emblems, but it does not fund religious activities —in principle. L also
found that the various policies of the northern study countries respond to their
particular historical circumstances and this has sometimes meant accommo-
dating religion in the public sphere. The lesson for the African study countries
is that they need not be bound by any particular policies in the state-secularism
paradigm; and they should be free to adopt the most appropriate policies for
their historical circumstances — in this regard the triple heritage. The African
study countries must also not aim to eliminate religion from the public sphere
since this is not only undesirable but also an impossibility.

I then tested the central hypothesis using the right to freedom of religion in
educational institutions. My finding is that despite ratifying the major interna-
tional human rights instruments, and constitutionalising their provisions on
the right to freedom of religion, including the freedom to manifest religious
belief, emerging judicial jurisprudence in Kenya and Uganda militates against
open manifestation of religion, say, through religious attire (in Kenya) and
through observance of the Sabbath (in Kenya and Uganda). All the Afri-can
study countries permit religious instruction but this only applies to christian-
ity,islam and - in a limited sense — Hindu (in the case of Kenya). Moreover, all
the African study countries continue the colonial legacy of using the mgiﬂy
Westernised or arabised educational platforms as forums for evangelism.®

—
394 Albeit with some modifications.
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Consistent with the earlier finding, state practice 'on b(_)th aspe.cts under
. , T tion — is neither uniform nor
review — religious attire and religious instruc bk o .
consistent. In this regard, it is possible to draw- parallP: 5 etv;fleenth € northemn
comparators and the African study countries in relation tltzl ow they regulate
religion in educational institutions. While Turkf.:y upholds ag ac?ommoda-
tive policy towards religious instruction in public schools an ‘Stl'l.Ct secular
rules against religious dress codes (for the most part),.the US malntams-a ZEro-
tolerance policy against religious instruction and a 11be1:a1 dress. code in edu-
cational institutions. France is tough on both religious instruction and dress
code, which makes it the stricter country when it comes to suppressing public
manifestation of religion. In the African study countries (like in Turkey), con-
trolled religious instruction in educational institutions is permissible since the
colonial epoch, but religious rules and dress codes are struggling to find a com-
fortable place particularly in Kenya and Uganda. Although Nigeria is an excep-
tion, its Court of Appeal has set aside lower court decisions that ruled against
the hijab in schools, a sign that the restrictive approach to religious dressing is
held there as well. Despite having the latitude to adopt either the accommoda-
tive or restrictive approaches on both issues without offending the tradition
of state-secularism, the African study countries incline towards policies that
subordinate African religion.

Due to historical reasons, the mainstream Christian denominations are the
beneficiaries of educational policies in the African study countries while the
practitioners of African religion (and sometimes Islam, Hindu, fringe Christian
faiths like the Seventh Day Adventists and other minor religious groups) are
the main losers. The Christian faith benefits mainly because its missionaries
seized the colonial epoch to consolidate their ownership and control of edu-
cational institutions. This advantage continued in the post-independence era
with the maintenance of both the Christian content in the curriculum and
the missionary stewardship of educational institutions. It is useful to reiter-
ate at this point that the age of the enlightenment and related revolutions
cultured the Christian religion to co-exist with today’s secular states. When
understood as deferring to Caesar in temporal matters, the concept of state-
secularism itself is easily a Christian principle. Additionally, during the era
of Christendom, Christian principles penetrated the legal systems of Europe,
which in turn introduced the value-laden legal systems to the African study

countries during the colonial epoch as part of the secular legal order. These

Christian values remain embedded in the legal systems of the African study
countries to date.
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C ondemnation of publ_ic. manifestation .of feligion negatively affects (e
actitioners of African reh.glon ‘t.Jece%use- their faith accompanies them in every
sspect including in ?ducatmnal institutions, and they are sometimes requireq
1o EXPIESS their behe'fs by d.onnmg. 11‘1 a manner that may fail the western or
secular test of fO?IflalltY* Afr 1ca-n religion also lC»‘St-?S because it is not part of the
main curriculum in all tht? Afrlc-an S-fUdY CUuTltnes. Hence my deduction that
both where religious m?m%"estatlon in educational institutions is denied, as in
he case of religious attire in Kenjfa, and where it is accepted, as in the case of
religious instruction in all the African study countries, African religion suffers
cultural alienation.
1 also found that the restrictive dress code in Kenya's educational instity-
tions is based on a common but mistaken understanding of the concept of
state-secularism, which equates it to animosity toward external manifestation
of religion. In this regard, the reforms in France since 2004 (consolidating poli-
cies aimed at eliminating religious manifestation from the public sphere) and
Turkey (until October 2013) could have influenced Kenya's initial judicial juris-
prudence on religious attire. The changes in Turkey in the last decade (provid-
ing for a more liberal dress code) could have influenced recent attempts to
review judicial policy in Kenya.

Given the context above, state-religion policies of the African study coun-
tries require to reflect their historical and current realities in which the triple
heritage plays a prominent role. In this regard, I propose that the best way to
realise the full flowering of the triple heritage is to erect the three pillars of
Charles Taylor’s definition of state-secularism, which in this case should entail
i) the freedom to have and to manifest religious beliefs, ii) equal treatment of
religion, and iii) and efforts toward an all-inclusive state identity.

The first pillar should entitle everyone to belong to a religion (or not to
belong) and to practice its teachings subject only to the acceptable limitations
meant to protect public safety, order, health or morals or the fundamental
rights and freedoms of others. Religious freedom should also protect faith-
fuls from unnecessary limitations on the right to express themselves through
donning particular religious attire or observing sacred days among others. The
application of religious freedom in the African study countries should also
appreciate the unique character of African religion, especially its vibrancy, its
public requirements and that it covers the entire life cycle of its adherents.
bugl;fszeflond pillar should not only accord equality to every f eli‘%lioluz ugg“g}::z
that the d?SnY Unrti.'asonable advantage to any of Fhem. That sai 1 g

pensation of religious equality in Africa should be alive
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devastating effects of the colonial epoch on indigenous cultures and religion
and should therefore train its focus on certain affirmative measures to restore
the wretched faith. In this respect, affirmative action measures may enyy)
state involvement in measures such as the development of African Religioyg
Education curriculum or the promotion of indigenous values.

The third pillar calls for a rainbow nation of sorts where all religious formj.
tions are not only included as part of the national identity but also fee] g,
Although the triple heritage is a good place to begin that conversation, the
framework should be expanded to include Baha'i, Judaism, Hinduism, atheists
and agnostics, among other beliefs, all that have become African religions,
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