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2.0 Conceptualizing Sustainable Development: 
meaning, pillars
principles & indicators of incorporation 

of SD.

3.0 Bilateral Investment Treaties & SD 
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4.0  Key Findings, Conclusion & 
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�DebatesDebatesDebatesDebates ,,,, discussionsdiscussionsdiscussionsdiscussions andandandand CommitmentsCommitmentsCommitmentsCommitments

onononon SDSDSDSD ::::

� Stockholm 1972,

� Rio 1992,

� Johannesburg Summit 2002

� New Delhi Conference 2002.� New Delhi Conference 2002.

• little attention to actual analysis of howhowhowhow andandandand
totototo whatwhatwhatwhat extentextentextentextent existing BITs have address SD.

• Focus has been on protecting investment in
order to get foreign capital



�CHOICE OF COUNTRIES :CHOICE OF COUNTRIES :CHOICE OF COUNTRIES :CHOICE OF COUNTRIES :
�Kenya- top five investment destination in sub-Saharan

Africa

� Netherlands, Germany and the UK-top 10 investors in
Kenya.

�CHOICE OF STUDY: CHOICE OF STUDY: CHOICE OF STUDY: CHOICE OF STUDY: 
� Global commitment to further the development of � Global commitment to further the development of 

International Law on SD. 

� Little attention on BITs and SD

�CHOICE OF BITs:CHOICE OF BITs:CHOICE OF BITs:CHOICE OF BITs:
�To date more than 5,500 IIAs concluded

�Averages of three IIAs are concluded each week

�The only BITs that are currently in force in Kenya are
between the Netherlands, Germany and United Kingdom



�Five main conceptual precursors to 

Sustainable Development:
� theory of population , 

� environmental limits 

� appropriate technology,

� social needs� social needs

� Living in harmony with nature



A comprehensive and integrated approach to economic, 

social and political processes[aimed] at …the protection of 

the environment [for] social and economic development 

…to realize the right of human beings with due regard to 
the needs and interests of future generations…

Meaning of SD.



�Pillars :

�Economic, Social(human rights) 

&environment protection

�balanced and promoted concurrently

�Contain international law principles of SD



� ArticulatedArticulatedArticulatedArticulated bybybyby RioRioRioRio andandandand NewNewNewNew DelhiDelhiDelhiDelhi
DeclarationDeclarationDeclarationDeclaration

� ListListListList ofofofof thethethethe PrinciplesPrinciplesPrinciplesPrinciples::::
1.1.1.1. Integration and interIntegration and interIntegration and interIntegration and inter----relationshiprelationshiprelationshiprelationship----backbone 

of SD, most operationally significantof SD, most operationally significant

2.2.2.2. Common but differentiated responsibilitiesCommon but differentiated responsibilitiesCommon but differentiated responsibilitiesCommon but differentiated responsibilities

3.3.3.3. Precautionary principlePrecautionary principlePrecautionary principlePrecautionary principle

4.4.4.4. Good governanceGood governanceGood governanceGood governance

5.5.5.5. Public participationPublic participationPublic participationPublic participation

6.6.6.6. Equity and poverty eradication; Equity and poverty eradication; Equity and poverty eradication; Equity and poverty eradication; 

7.7.7.7. Duty of states to ensure sustainable use of Duty of states to ensure sustainable use of Duty of states to ensure sustainable use of Duty of states to ensure sustainable use of 
natural resourcesnatural resourcesnatural resourcesnatural resources. 



[[[[T]he T]he T]he T]he interinterinterinter----dependence dependence dependence dependence of the socioof the socioof the socioof the socio----economic, economic, economic, economic, 

environmental and human rightsenvironmental and human rightsenvironmental and human rightsenvironmental and human rights aspectsaspectsaspectsaspects of the principles ofof the principles ofof the principles ofof the principles of
sustainable development….sustainable development….sustainable development….sustainable development….7.1 ILA7.1 ILA7.1 ILA7.1 ILA DeclarationDeclarationDeclarationDeclaration

�MeaningMeaningMeaningMeaning: Each principle of SD has interconnected 
aspects of social (human rights), environmental or 
economic development economic development 

�Function of the Legal Aspects:Function of the Legal Aspects:Function of the Legal Aspects:Function of the Legal Aspects:
�determine the pillar a given SD principle may fall
�determine the extent to which SD has been 
incorporated or integrated into BITs(indicators of 
incorporating SD)

�Allocate SD responsibilities & objectives





�Nature and Scope of BITs: Nature and Scope of BITs: Nature and Scope of BITs: Nature and Scope of BITs: 
• Changing economic and political 
realities necessitate BITs for SD

�Underlying assumptions on usage Underlying assumptions on usage Underlying assumptions on usage Underlying assumptions on usage 
of BITS as tools for SD:of BITS as tools for SD:of BITS as tools for SD:of BITS as tools for SD:
� Protect and Promote FDI through BITs 

of BITS as tools for SD:of BITS as tools for SD:of BITS as tools for SD:of BITS as tools for SD:
� Protect and Promote FDI through BITs 
to realize SD

�How BITs incorporate SD:How BITs incorporate SD:How BITs incorporate SD:How BITs incorporate SD:
�Structure of IIAs and SDStructure of IIAs and SDStructure of IIAs and SDStructure of IIAs and SD----
� Preamble, Specific Declarations and 
General Exceptions-different legal 
status& binding force





� IndicatorIndicatorIndicatorIndicator: Poverty eradication ; inter and 

intra-generational equity for prosperity and 
posterity

�Status Of IncorporationStatus Of IncorporationStatus Of IncorporationStatus Of Incorporation: 

none 
Status Of IncorporationStatus Of IncorporationStatus Of IncorporationStatus Of Incorporation
◦ PreamblePreamblePreamblePreamble- none 

◦ Specific DeclarationsSpecific DeclarationsSpecific DeclarationsSpecific Declarations: : : : only Article 3 
Netherlands –Kenya BITs
◦ General exception clausesGeneral exception clausesGeneral exception clausesGeneral exception clauses-none



� IndicatorIndicatorIndicatorIndicator: Poverty eradication ; inter and 

intra-generational equity for prosperity and 
posterity

�Status Of IncorporationStatus Of IncorporationStatus Of IncorporationStatus Of Incorporation: 

impliedly incorporated 
Status Of IncorporationStatus Of IncorporationStatus Of IncorporationStatus Of Incorporation
◦ PreamblePreamblePreamblePreamble- impliedly incorporated 
to a certain extent

◦ Specific DeclarationsSpecific DeclarationsSpecific DeclarationsSpecific Declarations: : : : only Article 3 
Netherlands –Kenya BITs
◦ General exception clausesGeneral exception clausesGeneral exception clausesGeneral exception clauses-none



� Indicator: Indicator: Indicator: Indicator: access to judicial organs , public 

participation & good governance

� StatusStatusStatusStatus----not incorporated in the preamble 

and specific declarations or exception clauses

StatusStatusStatusStatus----
and specific declarations or exception clauses

� Settlement of disputes by arbitration Settlement of disputes by arbitration Settlement of disputes by arbitration Settlement of disputes by arbitration : state-
state mechanism or investor-state 
mechanisms



�PreamblePreamblePreamblePreamble: : : : assume that  protecting FDI is the  

gateway to attracting and reaping SD benefits

�Specific declaratory clauses :Specific declaratory clauses :Specific declaratory clauses :Specific declaratory clauses :
� largely seek to protect the interests and rights 
of the investors
�do not create rights and obligations for SD. �do not create rights and obligations for SD. 

� Statistics on provisions:Statistics on provisions:Statistics on provisions:Statistics on provisions:



Graph 1: FDI inflows to the East Africa Region
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� BITs & SD:
� IIAs create interpartes rights and obligations

between the host and home state viz the
investors but none for SD

� Changing economic and political realities- SD
neededneeded

� BITs & SD in Kenya
� To a large extent the Kenyan BITs do not

address SD either explicitly or implicitly.
� The Netherlands- Kenya BITs -most

progressive IIA for SD in Kenya.



� SD in Kenya  remains a mirageSD in Kenya  remains a mirageSD in Kenya  remains a mirageSD in Kenya  remains a mirage.-the lack of 

incorporation of SD.

� SD is a reality that is here to staySD is a reality that is here to staySD is a reality that is here to staySD is a reality that is here to stay-Global 

commitment

� Embrace SD as a core objective in BIT Embrace SD as a core objective in BIT Embrace SD as a core objective in BIT Embrace SD as a core objective in BIT 
StructureStructureStructureStructure.

� BalanceBalanceBalanceBalance between protecting investment viz
addressing SD. 



�Incorporating:Incorporating:Incorporating:Incorporating:
�SD Objectives: SD Objectives: SD Objectives: SD Objectives: draft specific clauses or 

respective standards of protection

�Host state :Host state :Host state :Host state :right to regulate investment for 
development

� Home State Home State Home State Home State rights and obligations for SD

� Further studies : Further studies : Further studies : Further studies : ‘Why ’  incorporating SD into 
BITs remains a mirage in Kenya




